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DIGEST OF DECISIONS 


IN INSURANCE CASES, RENDERED IN THE UNITED STATES SUPREME 
AND CIRCUIT COURTS, AND IN THE STATE 
SUPREME COURTS. 


EVIDENCE. 


§ 202. Lire.—Signature of Applicant—Filling up the Applica- 
tion.— Credibility of —The subscribing witness to the application 
had left the place an was last heard of in another State. There 
was evidence that diligent inquiry had failed to elicit information 
concerning him. Held, that where the witness to the application 
for a policy is beyond the reach of process of the court, secondary 
evidence of the execution of the application may be received. 

Wiley etal. vs. Beam et al., 1 Gilm., 302 ; Newson vs. Luster, 13 IIls., 
175 ; Miller vs. Metzger, 16 ib., 390. 

And the same rule obtains if the witness cannot be found on 
diligent inquiry 
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Clark vs. Sanderson, 3 Binney, 192; Jackson, ex dem., vs. Gager, 5 
Cowen, 383 ; Jackson, ex dem., vs. Cody, 9 Cowen, 140; Ingram vs. Hall, 
1 Haywd., 207; Jackson, ex dem., vs. Roat, 18 Johns., 60; Whittemore vs, 
Brooks, 1 Greenleaf, 59; Baker vs. Blount, 2 Haywd., 404; Lansing vs. 
Chamberlain, 8 Wend., 620 ; note to Jones vs. Coopriders, 1 Blackf., 49 ; 
Spring vs. South Car. Ins. Co., 8 Wheaton, 269. 

Where the genuineness of the applicant’s signature to the ap- 
plication has been established, it is prima facie evidence that 
the contents were known to the subscriber, and were his act. 
The onus of proving that the application was filled by the agent 
* without the knowledge of the insured must rest upon the party 

alleging it. The court instructed that the jury “ may believe and 
accept, or disbelieve any testimony which under all the circum- 
stances of the case is not credible and entitled to weight in 
deciding the issues of the case. Held, that this was entirely too 
comprehensive, and was calculated to mislead. The jury may 
not determine for themselves that circumstances not within legal 
contemplation, tending to impeach a witness, show that his evi- 
dence is impeached, and therefore disregard it. 

; Robertson vs. Dodge, 28 IIl., 161 ; Evans vs. George, Ill. 8. C., 1876. 
Hartford Life and Annuity Ins. Co. vs. Hartwell, Gray et al. 


Rep’da Jour’l, p. 809. Inu, 8. C. 


INSURABLE INTEREST. 


§ 203. Lire.—Averment in Declaration—Of Son in the Life 
of his Father.—Eacessive Insurance.—P. procured insurance on 
the life of his father, J., without the knowledge of the latter, the 
application being signed by P. in J.’s name, and the policy pur- 
porting to be procured by J. for the benefit of P. Subsequently, 
on request of the company’s general agent, the policy was sur- 
rendered for a Tontine policy, the application for’ the latter being 
again signed in the name of J. by P. The company’s agents 
were privy to the facts. J. died from the effects of taking arsenic. 
The declaration did not aver that P. had any interest in the life 
of J. Held, that had J. actually procured the insurance, such 
averment would not be necessary, and though generally required 
where the insurance is procured by another for his own benefit, 
the company was estopped from objecting by the knowledge of 
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its agents. Held, that the mere relationship of father and son 
did not constitute an insurable interest ; and evidence tending to 
show that P. had performed service for his father for which he 
had not been compensated did not as a matter of law show an 
insurable interest, where it appeared that P. had no just or legal 
claim against his father. 

Ruse vs. Mut. Ben.‘ Life Ins. Co., 23 N. Y., 516 ; 3 Kent’s Com., 11 ed., 
462-3 ; May on Ins., sec. 107; Bliss on Life Ins., sec. 31 ; Ins. Co. vs. Bai- 
ley, 13 Wall., 619. 

Where insurance has been procured by one claiming a pecuniary 
interest in the life of another vastly in excess of any probable 
loss he would suffer from the death of the insured, such circum- 
stance raises a presumption of a wager policy. 

Cammack vs. Lewis, 15 Wall., 643. 


Guardian Mutual Life Ins. Co. vs. Hogan. 
Rep’d Jour’l, p. 835. 


JURISDICTION. 


§ 204. Fire.— Removal to a Federal Court.—A petition for re- 
moval to a Federal court which did not show that either party 
was a citizen of Mississippi was properly refused. 

Ins. Co. vs. Francis, 11 Wall., 20. 


Liverpool, London, and Globe Ins. Co. vs. McGuire. 
Rep'd Jour’l, p. 851. 


Miss. 8. C, 


NOTICE AND PROOF OF LOSS. 


§ 205. Frre.—Sufficiency of —Waiver.—A letter intended as 
a notice of loss was sent, giving the detailed facts of the loss, and 
the company proceeded to take action upon it as a notice. Held, 
that this was a waiver of the formal objection that it was ad- 
dressed to the president personally, and not in his official capa- 
city, and was only signed by a member of the plaintiff firm in 
his individual name. 

Flanders on Ins., 518-520 ; May on Ins., 567, and cases cited. 


Where the company upon being informed of the loss proceeded 
to take official action in regard to its payment, and the officers 


spe ap 
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n the course of several interviews refused payment on other 
grounds, and until their liability had been tested by a suit, and 
the company finally refused payment because the insured had 
forfeited their rights of membership under the constitution by 
having taken the benefit of the homestead law, and nothing was 
said about the absence of preliminary proofs until a month after 
suit had been instituted; Held, that this was a waiver of the 
requirement concerning such proofs. 

Flanders en Fire Ins., pp. 541, 542 ; May on Ins., pp. 573, 574; Little- 
ton & Blatchley’s Digest of Fire Ins. Decisions, Bates’s ed., title Waiver, pp. 
700-709 ; Tayloe vs. Merch. Fire Ins. Co., 9 How., R. S. R., 390; Blacke 
vs. Exchange Mut. Ins. Co., 12 Gray’s R., 265; Columbian Ins. Co. vs. 
Lawrence, 2 Pet., R., 25, as explained in 9 How., U.S. R., 390, 404 ; 10 
Pet., 507 ; O’Neil vs. Buffalo Fire, Ins. Co., 3 Comst. R., 122; Home Ins. 
Co. vs. Cohen, 20 Gratt., 312 ; Angell on Fire and Life Ins., sec. 226, 227. 


West Rockingham Mut, Fire Ins. Co. vs. Sheets & Co. 
Rep’d Jour’l, p. 910. Va. 8. C. A. 


PLEADING. 


§ 206. Lire.—Averments in the Declaration.— Variance in the 
Description.—It was claimed in an action in assumpsit, that the 
declaration did not aver an unconditional promise to pay money. 
Held, that it is sufficient, except on special demurrer, that the 
pleader has stated distinctly that which, if proven, will sustain 
the action. Where the insurance was taken out by H. upon his 
own life, payable if alive at the end of twenty-three years, or for 
the benefit of his father in the event of previous death ; Held, 
that in an action by the latter an averment of interest was un- 
necessary in a declaration which set out the policy. If the 
pleader’s general description of an instrument declared on, con- 
tained in a count which sets out the instrument verbatim, varies 
from the legal effect of the instrument itself, the general descrip- 
tion must yield to the language of the instrument. If, rejecting 
this general description as surplusage, the declaration shows a 
sufficient cause of action and the proof agrees with the para- 
mount allegations, it is sufficient. 

Mass. Mut. Life Ins, Co. vs. Kellogg. 

Rep’d Jour’l, p. 927. 
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POLICY. © 


§ 207. Fire— Cancellation of.-—Non-payment of Premium.— 
Responsibility of Agent.—A policy was written by the agent and 
delivered to the broker, who brought the risk from another city. 
Seven days later, on Dec. 22d, the company notified the agent 
that they did not wish the risk, who thereupon wrote to the 
broker to return the policy. The insured called for his policy on 
the same evening after the receipt of the letter, and was notified 
by a man in the broker’s employ that it was all right. The prop- 
erty was destroyed two days later. After the fire the broker re- 
turned the policy to the agent. The agent had written in his 
policy register, “ Canceled Dec. 22d, 1874, by letter.” The pre- 
mium had been charged to the broker by the agent and had been 
tendered to the broker by the imsured 24 hours before the fire. 
The agent was accustomed to charge premiums to the broker. 
The policy provided that no liability should attach until after 
payment of premium, and nothing less than an indorsement on 
the policy should be construed as a waiver. Also that the in- 
surance might be termimated at the option of the company, etc. 
Held, that there was evidence that would justify the jury in find- 
ing a payment of premium. Held, that the risk having once at- 
tached, the notice given by the company was not suflicient to 
terminate it. 

White vs. Conn. Fire Ins. Co. 

Rep’d Jour’l, p. 812. Mass. 8. J. C. 


§ 208. Lire.—Claims of Creditors on.—If a life policy of in- 
surance is made payable to the party’s “legal representatives,” 
the proceeds thereof will be assets in the hands of his executor 
or administrator, and subject to the payment of debts, the same 
as any other personal assets. It is competent under the laws of 
this State to make a policy of insurance on a person’s life 
payable to his widow or heirs, to the exclusion of his creditors. 


People vs. Phelps. 
From 78 Ill, Rep. IL. 8, C, 
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PRACTICE. 


§ 209. Fire.—Change of Venue——Averments in Declaration.— 
Application for a change of venue on account of local preju- 
dice was refused. Held, that the granting of a change of venue 
is not discretionary in Illinois, and it was error calling for a re- 
versal of judgment to refuse it. 

Barrows vs. People, 11 IIl., 121; Commercial Ins, Co. vs. Mehlman, 48 
Til., 316. 

An averment in the declaration that appellees were interested 
in the property to the value of $5,000, made under a videlicet, is 
good on general demurrer or in arrest of judgment, against an 
objection that the value of the property destroyed has not been 
averred, though it might be bad on special demurrer. The 
policy insured the property against loss by fire and permitted 
other insurance. A subsequent clause provided that insured 
should not recover any greater proportion of loss than the 
amount insured bore to the whole sum insured. Held, that it 
was not necessary to aver’in the declaration to what extent the 
property was insured in other companies. 

1 Chit. Pl., 256. 

Knickerbocker Ins. Co. vs. Tolman. 

Rep’d Jour’l, p. 786. Inu. 8. C. 


§ 210. Lire.—Substitution of Party to Action —An order was 
made during the progress of the trial substituting the party in- 
sured for the original claimant to whom the claim had been as- 
signed, upon affidavits showing a reassignment. The proof 
showed that the substituted plaintiff was the real party in inter- 
est, and had a perfect cause of action, but no proof was offered 
either of assignment or reassignment. Held, that such proof was 
unnecessary. Held, that though the original plaintiff had no 
cause of action, the defendant having acquiesced in the order of 
substitution by accepting the costs on which it was conditioned, 
cannot complain. 

Washoe Tool Manuf. Oo. vs, Hibernia Fire Ins, Co. 

Rep’d Jour’l, p. 773. 
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°§ 211. Fire.—Filing of Policy—Proof of Waiver Equivalent 
to Proof of Performance.—It did not appear from the record 
whether or not the policy had been filed with the declaration, 
but the company had not called for its production, and had not 
been prejudiced by the omission. Held, that it was too late to 
object for the first time in the Supreme Appellate Court of Va., 
that it had not been filed with the declaration. Proof of the 
waiver of any policy condition is equivalent to proof of its per- 
formance, under a declaration alleging such performance. Where 
the declaration alleges compliance with all the conditions of the 
policy, it means such as were not waived, and proof of waiver is 
admissible, though the English rule is different. 

Va. act of 1871-2, ch. 79, sec. 1, p. 58; Code, ch. 36, sec. 44, p. 372; 4 
Rob. Pr., 443 ; 2 Smith’s Leading Cases, Wallace’s notes, p. 74 and cases 
cited ; 1 Ketchum vs. Protection Ins. Co., 1 Allen, N. B., 186; Lycoming 


Co. Ins. Co. Schollenburg, 44 Pa. St. R., 257; 5 Rob. Pr., 252 ; 1 Greenl., 
sec. 2. 


West Rockingham Mut. Fire Ins. Co. vs. Sheets & Co. 
' —§ 205. 


§ 212. Lire.—Amendment of Record.—Where after default 
entered an amendment was made to the sheriff’s return by leave 
of the court without notice; Held, that after an action has been 
disposed of and term ended, special notice is necessary to amend 
the record, but while the action is pending the parties are sup- 
posed to be in court and no such notice is required. 

Mass. Mut. Life Ins. Co. vs. Kellogg. 

—$ 206. 


§ 213. Lire.—Declaration on Policy—A policy insuring H. for 
the sole use of his son P. was exchanged by the latter for 
another form of policy. The second policy recited that it was 
in consideration of the application for the first, which was made 
part of the contract. Held,-where the second policy furnished 
a good cause of action, it was unnecessary to declare on the 
first policy or application. Held, that the admission of the ori- 
ginal policy, and payments under it, as evidence not in support of 
the action but to meet the defense of suicide, which, if estab- 
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lished, would limit the recovery to the premiums paid, was not 
error. 
Guardian Mutual Life Ins. Co. vs. Hogan. 


PREMIUM NOTE. 


§ 214. Fire.—Liability to Assessment.—The insured had made 
application on or before Oct. 1st, 1872, for continuous insurance 
in a mutual company, to take effect from the expiration of his 
previous policies. Afterward, and before the new policies were 
issued, the company had suffered heavily from fire. The secre- 
tary expressed his opinion to the insured that the company was 
sound, would be able to continue business, and had a large sur- 
plus. Acting on this opinion the insured paid the premiums and 
agreed that the deposit notes should be dated back from Oct. 1st. 
The opinion of the secretary proved erroneous, and the notes of 
the insured weré afterward assessed to meet the losses from the 
fire. Held, that the insured must be considered as consenting 
that his membership should date back to Oct. 1st, and he must 
be held liable although the policies had not been actually out- 
standing at the date of the assessment. Held, that the opinion 
of the secretary not being given with a fraudulent design, or 
purporting to be more than a belief which could not be regarded 
as groundless at the time, had not the effect of a warranty and 
did not relieve from liability. 

Western Bank of Scotland vs. Addie, L. R., 1 H. of L. sec. 145 ; Leather 
vs. Simpson, L. R., 11 Eq., 398. 

Commonwealth vs. Mech. Mutual Fire Ins. Co. 

Rep’d Jour'l, p. 864. Mass, 8S. J. CO. 


§ 215. Lire.—Non-Payment of.—Notice—Days of Grace.— 
The policy provided that promissory notes payable during the 
year might be given for portions of the premium, and in case 
such notes should not be paid at maturity the policy should be 
void without notice to any parties interested ; and the notes con- 
tained the same stipulation. Held, that the payment at maturity 
of the notes was a condition precedent to the continuance of 
,he policy, and the fact that the insured was prevented from 
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making payment by causes beyond his control, or that the bene- 
ficiary did not know of the existence of the note, will not relieve 
from forfeiture. . 

Rochner vs. Knickerbocker Life Insurance Co., 4 Daly, 512 ; Howell 
vs. Knickerbocker Life Insurance Company, 44 N. Y., 276; Patch vs. 
Phonix Ins. Co., 44 Vt., 481 ; Anderson vs. St. Louis Mutual Life Ins. 
Co., 3 Cent. L. J., 354; Russum vs. St. Louis Mutual Life Ins. Co., 3 
Cent. L. J., 275 (5 Ins. L. J., 632) ; Robert vs. New England Mutual Life 
Ins. Co.,1 Big., 634 ; Baker vs. Union Mutual Life Ins. Co., 43 N. Y., 283. 


Where the company was accustomed to give notice of the fall- 
ing due of such notes, the omission to give such notice does not 
relieve from the consequences of non-payment, unless the custom 
and omission were fraudulent for the purpose of throwing the 
party off his guard. 

Leslie vs. Knickerbocker Life Ins. Co., (5 Ins. L. J., 429) ; Rochner vs. 
Knickerbocker Life Ins. Co., supra; Appleman vs. Fisher, 34 Md., 553 ; 
but contra, Meyers vs. Mutual Life Ins. Co., 4 Big., 62. 

After failure to pay the note, the company was not bound to 
elect whether it would forfeit the policy or notify insured of such 
election. The policy remained void unless revived with consent 
of the company. 

Mutual Benefit Life Ins. Co. vs. French, 4 Big., 369; Bliss on Life Ins., 
secs. 179, 180. 

Where it was the custom of the company to allow thirty days 
grace for payment of its premium notes, the company is not 
bound to pay the money if the insured dies within the thirty 
days without payment of the note. 


May on Ins., secs, 352, 353, 354; Mutual Benefit Life Ins. Co. vs. Ruse, 
8 Ga., 534 ; Ruse vs. Mutual Benefit Life Ins. Co., 23 N. Y., 516; Prit- 
chard vs. Merchants’ and Tradesmen’s Mutual Life Ins. Co., 3 C. B. N. 8., 
622. 

Thompson vs, Knickerbocker Life Ins. Co. 

Rep. Jour’l, p. 817. U. S.C. O., Ata. 


§ 216. Lire.—Non-payment of Interest—A ten years’ non- 
forfeiture life policy, one third note, provided that in case of de- 
fault in the payment of any premium, as many tenths of the 
original sum would be paid as there had been complete annual 
premiums paid. But in order to secure such proportion, all pre- 


SRP 
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mium notes must be taken up or the interest paid within three 
months after it was due, until the notes were canceled by returns 
of the surplus, or the whole policy will be forfeited, unless one or 
more annual payments have been made in full by cash payment, 
or by application of the dividend. The policy was accepted upon 
the following among other conditions: If the premiums or the in- 
terest on any note shall not be paid on or before the times specified, 
the company shall only be liable for such proportional part of the 
sum insured as provided for above. On the policy was indorsed 
‘ the statement that the dividend in the case of note policies would 
be first applied to the unpaid interest, and then to the notes 
which were non-assessable. “This policy is non-forfeitable. 
Each complete yearly payment secures its proportion of the 
policy. * * If payments of premium are at any time discon- 
tinued this policy is full paid for an amount equal to as many 
proportionate parts of the original insurance as there have been 
complete annual premiums paid at the time of such default.’ 
The note contained a promise to pay the interest annually or the 
policy should be forfeited. When the fourth annual premium 
came due it was changed to semi-annual premiums and the policy 
lapsed through non-payment of the second half of the fourth 
premium. The interest on the notes, amounting to $24.80 and 
due at the same date as the fifth annual premium, remained un- 
paid at the death of the insured nine months later, but there was 
a dividend due the insured of $51.15. Held, that the insured 
was entitled to have the unpaid interest offset by the dividend, 
and the forfeiture was limited to seven tenths of the original 
sum. 

Cases of St. Louis Mutual Life Ins. Co. vs. Grigsby, 10 Bush. 310; 
Russum vs. St. Louis Mutual Life Ins. Co., (4 Ins. L. J., 632,) & Ohde vs, 


N. W. Mutual Life Ins. Co., vol. 2, no. 36 Cent. L. J. (4 Ins. L. J., 702.) - 
considered. 


Hull vs. N. W. Mutual Life Ins. Co. 
Rep’d Jour’l, p. 828, 


REFORMATION OF CONTRACT. 


§ 217. Fire.—Insxrance on wrong Building—The applicant 
wrote to the agent for “insurance on my house, payable,” etc. 
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The agent supposing him to refer to the house in which he was 
living, issued a policy thereon, whereas the applicant did not 
own that house but referred to the adjoining building, which was 
already insured in the company. The rate charged was lower 
than that of the building intended, which also contained a paint 
shop. Held, that a court of equity will only reform a contract, 
in the absence of fraud, when it is perfectly clear that both par- 
ties agreed to something different from what is expressed in the 
writing. Held, that as the defendant did not intend to insure 
the property which the plaintiff desired, equity cannot reform 
the contract to cover that property, although the failure resulted 
from a misapprehension of the defendant. 


Mead vs. Westchester Fire Ins. Co. 
Rep’d Jour'l, p. 907. 


SUICIDE. 


§ 218. Lire.—Legal Presumption of.—The court instructed 
the jury that when “the evidence leaves the matter in doubt 
whether the deceased came to his death by an act of self-destruc- 
tion or by accident, the law presumes the death to have occurred 
from accident.” Held, that the instruction did not leave the jury 
sufficiently at liberty to determine from all the evidence whether 
there had been an act of self-destruction or not, and was erro- 
neous. Such a presumption only prevails in the absence of proof 
or where the evidence is equally balanced. 

Garretson vs. Pegg, 64 IIl., 111. 

Guardian Mutual Life Ins. Co. vs. Hogan. 


TAXATION. 


§ 219. Lie—Premium Reserve.—Mortgage Credits.—Injunc- 
tion to Restrain.—The premium reserve, which is the amount re- 
quired by a company to safely reinsure its outstanding risks, is 
an element of indebtedness, and is exempt from taxation under 
a statute which declares that “ the indebtedness of the taxpayer 
shall be deducted and the excess only shall be taxed.” Premium 
notes, deferred premiums, renewal premiums, etc., must be re- 
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garded as “solvent credits” under the revenue act of Alabama, 
and must be set off against the indebtedness of the company in 
determining the amount subject to taxation. The taxation of 
credits secured by mortgages is not in conflict with the clause in 
the State constitution declaring that “all taxes levied on prop- 
erty in this State shall be assessed in exact proportion to the 
value of such property.” 

People’ vs. Hibernia Savings Inst., 8. C. Cal., 3 Cent. L. J., 260, ex- 
cepted to ; Cooley on ‘Taxation, pp. 6, 60. 

Held, that in addition to illegality, hardship, and irregularity, 
a case must be brought within some of the recognized founda- 
tions of equitable jurisdiction, and mere errors of excess in 
valuation, or hardship, or injustice of the law, or any grievance 
which can be redressed by a suit of law, either before or after 
the payment of taxes, will not justify a court of equity to inter- 
pose by injunction to stay collection of a tax. 

Dow vs. Chicago, 11 Wall., 108 ; Eve vs. State, 21 Geo., 50 ; Cooley on 


Taxation, 537; Taylor vs. Secor, U. 8S. 8.C., 3 Cent. L. J., 340 ; Mayor 
of Mobile vs. Waring, 41 Ala., 139. 


Alabama Gold. Life Ins. Co. vs. Lott. 
Rep’d Jour’, p. 897. 


TITLE. 


§ 220. Fime.—Transfer to Mortgagee.—The policy insuring 
the owner, loss payable to mortgagee as his interest might ap- 
pear, provided that it should be void if any change took place in 
the title or possession, whether by sale, transfer, or conveyance, 
legal process or judicial decree. The mortgagor afterward con- 
veyed his interest by quit-claim deed to the mortgagee, taking 
back a bond of reconveyance conditioned upon the payment of the 
amount due. The. bond was not acknowleged or recorded, and 
the insurer was ignorant of the transaction. After the delivery 
of the bond the mortgagor continued to occupy a part of the 
building without payment of rent, paid taxes, made repairs, con- 
trolled the occupation of the other tenants, and until four months 
before the fire collected the rents and paid them over to the 
mortgagee. After that the mortgagee collected the rents but had 
nothing more to do with the premises. The debt secured by the 
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original mortgage had not been paid. Held, in an action to re- 
cover on the policy by the mortgagee, that there was an aliena- 
tion within the meaning of the policy. The case is not affected 
by the statute declaring that an absolute conveyance shall not 
be defeated or affected by an unrecorded defeasance “ as against 
any person other than the maker of the defeasance, or his heirs 
or devisees, or persons having actual notice thereof.” 

General Statutes, ch. 89, sec. 15 ; Hennessy ‘vs. Andrews, 6 Cush., 170 ; 
Tomlinson vs. Monmouth Ins, Co., 47 Me., 232. 

Foote vs. Hartford Fire Ins. Co. 

Rep’d Jour’l, p. 825. Mass. S. J. O. 


§ 221. Frre.—Sole Owners/ip.—The house was spoken of as 
“my residence” in the application, but there was no repre- 
sentation as to title, and there was no policy condition which 
related to the matter of title. Held, that it was allowable for 
plaintiff to show by parol the existence of dealings between 
himself and partner which constituted him beneficially and 


equitably, if not strictly in law, sole owner. Parties applying for 
insurance are not called to settle questions of title with great 
accuracy. 

Flanders on Fire Insurance, pp. 298, et seq. 


In such cases the silence of the insured as to the precise con- 
dition of title is not a ground for complaint by the company. 


Flanders on Fire Insurance, p. 277. 


Only the amount of recovery, not the right, is affected by the 
question of ownership. 


, Liverpool, London, and Globe Ins. Co. vs. McGuire. 
—§ 204. 


§ 222. Fire— Homestead Law of Va.—Vendor’s Lien —The 
constitution of a mutual company in Va. prohibited those who 
had taken the benefit of the homestead law from becoming mem- 
bers. The insurance was in the name of a firm, one of whose 
members as an individual had taken the benefit of the law. No- 
thing was said in the policy about the law. Held, that even if 
both partners had taken the benefit of the law as individuals, 
this would not be taking the benefit of the law as a partnership. 
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Held, that all the liabilities of the firm, including those to the 
company, must be discharged before the individual creditors 
could appropriate the partnership property to their benefit, and 
even if the constitution could be deemed a part of the policy, 
this did not avoid the policy. The language of the policy is 
the language of the company, and must be taken in the sense 
most favorable to the insured. 
Flanders on Fire Ins., p. 72 and cases cited ; also, p. 209, et seg. 


In the case of a mutual company having no lien on the prop- 
erty insured under its policy, a failure to give notice of a ven- 
dor’s lien on the property, where nothing in the policy calls for 
such a disclosure, and no question was propounded by the in- 
surer regarding it, does not in the absence of fraud avoid the 
policy. 

Flanders on Fire Ins., p. 277, 388; Tyler vs. Adtna Ins. Co., 12 Wend. 
R., 507; Bennett’s Fire Ins. Cases, v. 2, p. 665 ; Case of Delahay vs. Mem- 
phis Ins. Co., there cited, and cases cited in note; 3 ib., p. 527; Case of 
Morrison’s Admrs. vs. Tenn. M. and F. Ins. Co., 18 Mo. R., 262, there 
cited ; Columbian Ins. Co. vs. Lawrence, 2 Pet. R., 25; Angell on F. and 
L. Ins., sec. 187, 188 ; May on Ins., sec. 563, and cases cited ; Shirley vs. 
Mut. Ass. Soc., 2 Rob. Rep. (Va.,) 705. 


West Rockingham Mut. Fire Ins. Co. vs. Sheets & Co. 
—§ 205. 


§ 223. Fire.—ZJn Goods for Sale at Auction.—The goods had 
been purchased by V., the insured, of F., and left in the store of 
H., an auctioner, for sale. V. agreed that the first proceeds of 
the sale should be paid to F., to the amount of $3,150, and if H. 
advanced any money upon the stock, he was authorized to retain 
possession of the goods as security. There was no evidence that 
any advance had been made. Held, that the interest of the in- 
sured in the property was absolute. 

Franklin Fire Ins. Co. vs. Vaughan. 

Rep’d Jour’l, p. 782. 


USURY. 


§ 224. Lire.—Bonus to Agents for a Loan.—Application for a 
mortgage loan of $7,000 was made to solicitors for the company, 
who had desks in its office. The agreement was made for the 
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payment of $3,000 bonus to the solicitors. The evidence failed 
to prove that any officer of the company authorized to effect 
loans had been connected with the bonus agreement, or that the 
company mortgagee had profited by the transaction. Held, that 
the defense of usury could not be sustained. 


Guardian Mutual Life Ins. Co. vs. Kashow. 
Rep’d Jour’l, p. 843. 


VACANT AND UNOCCUPIED. 


§ 225. Fire.—Policy not avoided, when.—The house was de- 
scribed in the policy as “ the dwelling-house occupied by” the 
insured, and there was no stipulation against its becoming va- 
cant. Held, that it was allowable for plaintiff to testify as to 
representations made to the agent that the house would be un- 
occupied during the summer. 

Flanders on Fire Insurance, pp. 303-4. 

Held, that there was no warranty that it should remain occu- 
pied. 


Flanders on Fire Insurance, 356, note 2 and authorities there cited ; ib. 
p. 486. 


Held, that the right of recovery was not forfeited through its 
having been unoccupied during the summer. 
Liverpool, London, and Globe Ins. Co. vs. McGuire. 


—8§ 204. 


VALUATION. 


§ 226. Frire— Unless Fraudulently Excessive does not avoid the 
Policy.—The application stated that the valuation was made by 
the applicant, and agreed that it was true, so far as known to 
him, and so far as it was material to the risk. The valuation 
given was $12,000, and the amount insured $6,000. Sales before 
the fire amounted to $653, and the jury found the value of the 
remainder destroyed to be $7,204. Held, that the actual valua- 
tion was $7,857. Held, that the value of a stock of goods is not 
usually indicated by the purchase price. Such goods are often 
bought to sell at retail and at a profit. What may be expected 
to be obtained for them under such circumstances may reasona- 
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bly be considered their value. Held, that in the absence of evi- 
dence of fraudulent intention this was not such an over-valuation 
as would avoid the policy. 

Franklin Fire Ins. Co. vs. Vaughan. 


WAIVER. 


§ 227. Fire.—O/f Payment of Premium.—The policy provided 
that the company should not be liable until the premium should 
be actually paid to the company. An agent having the conceded 
authority, waived pre-payment. Payment was subsequently de- 
manded from time to time before the fire. The policy was not 
canceled, and the insured was not notified that it would be at any 
time. Held, that the waiver continued to date of the fire, and the 
company was liable. 

Washoe Tool Manuf. Co. vs. Hibernia Fire Ins. Co. 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


SUPREME COURT OF ALABAMA. 


Avaust Trrm, 1876. 
Appeal from Chancery Court of Mobile County. 


ALABAMA GOLD LIFE INS. CO. 
vs, 


LOTT.* 


The premium reserve fund of an insurance company is the amount set apart by 
the company, for the payment of losses accruing from deaths of its policy hold- 
ers. The amount of this fund depends upon the amount of the policies out- 
standing, and is the present value of such policies, or, what is equivalent there- 
to, the sum that is required to safely insure them. 

Under a statute which declares that ‘‘ the indebtedness of the taxpayer shall be de- 
ducted, and the excess only shall be taxed,” the premium reserve fund of an in- 
surance company is exempt from taxation. 

The taxation of credits secured by mortgages of property is not in conflict with 
the clause of the State constitution which declares ‘‘ that all taxes levied on prop- 
erty in this State shall be assessed in exact proportion to the value of such prop- 
erty.” 

-The rule of the Supreme Court of the United States, in Taylor et al. vs. Secor et 
al., 3 Cent. L. J., 340, ‘* that in addition to illegality, hardship or irregularity, 
the case must be brought within some of the recognized foundations of equit- 
able jurisdiction,and that mere errors of excess in valuation, or hardship or in- 


* From a report furnished by G. Y. Overall, Esq., of Mobile, to the Central Law Journal, 
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justice of the law, or any grievance which can be redressed by a suit at law, 
either before or after the payment of taxes, will not justify a court of equity to 
interpose by injunction to stay collection of a tax,” followed. 


Boytes & Overaty, for Appellant. 
W. Ravier, Esq., for Appellee. 


Mannina, J. 


Appellant in this cause filed a bill for an injunction to restrain ap- 
pellee, tax collector of Mobile County, from collecting certain State 
and county taxes, assessed against it, for money lent and solvent cred- 
its for the years 1871, 1872, and 1873 ; and alleging that it had “ paid 
the tax on its capital stock and real estate, and all other taxes which 
said company is legally liable to pay to said State and county for each 
of said years.” 

The assessments complained of are alleged to have been made by 
the assessor in the latter part of the year 1873, “as for escaped sub- 
jects of taxation” of said years, and to consist of charges for money 
lent and solvent credits of the, company, to the amount of $200,000, 
for the year 1871, with a tax thereon of 1 5-100 dollar per $100, and 
of $274,500 for the year 1872, with a tax thereon of 1 15-100 dollar 
per $100, and of $309,000 for the year 1873, and a tax thereon of 
1 40-100 dollar per $100; which taxes amounted together to the 
sum of $9,461 21-100. The bill alleges that the defendant, Lott, as 
tax collector, is proceeding to collect by levy on the office furniture of 
complainant, necessary to the carrying on of its business ; whereby, 
if defendant be not restrained, complainant will suffer irreparable loss. 
It is further alleged that this furniture is not of sufficient value to pay 
said taxes, for which reason seizure will be made of other personal 
property by the sheriff, which will make necessary a multiplicity of 
suits for trespass against him ; and that complainant apprehends a 
levy will be made on its real estate also, which, with the consequent 
sale, will create a cloud on the title ; wherefore an injunction is prayed. 
The bill also sets forth that ‘ Orator declined to render an account of 
money loaned and solvent credits tu said assessor for taxation, on the 
ground that after deducting from the company’s assets its non-taxa- 
ble property and its indebtedness, as shown by exhibits, there was no 
excess left for the purpose of taxation,’ and that your orator then and 
now contends it had a right to do. The exhibits were made out sev- 
eral months ago, and were submitted to and made known to said as- 
sessor and collector, yet they still insist on claiming from your orator 
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said large sum of money, and the said collector has levied,” ete. The 
bill making these averments was sworn to, and the injunction granted 
June 19th, 1874. 

The exhibits are statements of the assets and liabilities of the com- 
pany for the years 1871, 1872, 1873, respectively. Taking for an ex- 
ample the last, it shows assets to the amount of $753,581 33-100, and 
liabilities to the amount of $669,906 5-100. Deducting from the 
former the amount of stockholders’ notes for capital not paid in, 
(which is not taxable under the revenue act, ) and from the liabilities 
the capital stock subscribed, put down at $200,000, as not proper to 
be included in the statement for the purposes of this suit, and we have 
assets exceeding $600,000, and liabilities less than $470,000 in 
amounts. 

From the items composing these sums, complainant’s counsel make 
statements as follows of what they contend are non-taxable assets, and 
of what they admit to be taxable assets, and then of what they in- 
sist is the indebtedness of the company, which (they maintain) should 
be set off against the taxable assets only. 

And thus they argue that as the indebtedness exceeds the amount 
of the taxable solvent credits by over $222,000, there is no excess of 
money lent and solvent credits liable to taxation under the clause of 
the act of 1868, which subjects thereto “all money loaned and solvent 
credits, from which credits the indebtedness of the taxpayer shall be 
deducted and the excess only shall be taxed.” Revenue Act of 1868, 
sec. 6, clause 20. 

Non-taxable Assets for 1873. 

Bonds of the State of Alabama. ...... =. . . . $18,462 50 
Deferred premium notes... . . . . + «© © «© « « + 138,406 11 
oan premium notes . . . . + = « + « « « « « « 78,900 8 
New premiums. . . 6 2 6 6 6 © @ te et te te oe «TSS GE 
Renewal premiums. . «4 & ew 66 oe eo (OROoe 
Cash deposited in Mississipi ee ee mee « oe 2 Bae 
Cash on hand. .. . e~ @ © < @ © & ea ey eee 
Due on capitalstochk . .. . =e ee oohe Cee eRe 
Capital stock invested in real estate. oe © © © © 6 c © 26,368 46 

$329,790 26 

Taxable Assets for 1873. 

Money loaned on mortgage. . . . - » « + + « © « $124,101 05 
Otherwise secured. .. . << a ce er Oe a Ze Re 
Due from other insurance comapanien, iat Cele Sate re 4,500 00 
Openaccounts unpaid. . . . . 2 s+ 2 © © we ew 4,074 41 
Interest due the company. ... .- + + « « « « « 4,630 69 
Rents due the company. . .-.-+ + + « « «a 480 00 


$246,102 29 
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Indebtedness of the Company for 1873. 
Due banks and bankers. . . . 1... ee - $19,000 00 
Agents on account. . . . . 2» © «© «© © © © © © «© «626,462 90 
Other parties, . 0. 1 6 sw we we we te we wh ww 238 24 
Death losses unpaid. . . . 1 1 6 «© «© © © © © © ~~ (86,289 91 
Premium reserve. . . . +. « «© «© © «© « © « « « 388,965 00 


$469,906 05 


Excess of indebtedness over taxable solvent credits for 1873, $222,- 
801 31. 

If it be admitted that the bonds of this State owned by this com- 
pany, the capital stock invested in real estate, (which is taxed as such, ) 
and other items in the first of the foregoing statements, are not taxa- 
ble as solvent credits, it does not follow that the indebtedness in such 
a case as this is to be set off only against the taxable assets. In get- 
ting to a correct conclusion respecting this matter, it will be most con- 
venient to look first at the last statement of what is represented as the 
indebtedness of the company. The chief item in this is called the 
“premium reserve” of $388,965. 

The bill sets forth “that the business of the company is life insur- 
ance ; that in order to secure the holders of policies issued by it, the 
money received from them for premiums from year to year, over and 
above its actual expenses, is invested in bonds, promissory notes, loans 
and mortgages on real and personal property, drawing interest. 
These solvent credits are called a “reserve fund,” held by said com- 
pany to pay losses accruing from deaths of its policy-holders.” This 
is the same fund that is called in the exhibit “ premium reserve.” 

The amount of this fund depends upon the amount of the policies 
outstanding payable in the future—generally soon after the death of 
the persons on whose lives they are given,—and is determined by men 
skilled as actuaries, who ascertain, according to certain rules or meth- 
ods of computation, what is at any time the present value of all such 
outstanding policies ; or, what is equivalent thereto, the sum that is 
required to safely reinsure them. And this sum or value, represent- 
ing what all the policies are worth at the particular time—or what 
other insurance companies would charge for taking the same risks— 
is the measure of the company’s indebtedness at that time to its policy- 
holders, and is habitually set down in the annual or other periodical 
statements required in many of the States by law to be made of the 
assets and the liabilities of life insurance companies, as an item, and 
the principal item, of present indebtedness, The amount of the lia- 
bilities upon all the outstanding policies is, of course, many times 
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greater. And by unusual mortality in a particular year, the losses of 
a company might amount, and its indebtedness be increased, to a 
larger sum than its estimated “reserve fund.” 

But this fund is doubtless generally adequate, and the method of 
ascertaining it is probably as accurate as any that can be devised un- 
der the direction of the court, or be used by a company desirous to 
do right, of determining the amount of its present indebtedness at any 
particular time. And we may remark, that it is much easier to esti- 
mate the present value in gross of the policies on a large number of 
lives in which an average may be proximately obtained, than to com- 
pute such value of each numerous outstanding policies singly, accord- 
ing to the age and state of health of the person on whose lives they 
are respectively issued, in order to determine how much shall be paid 
to the several holders of them out of the funds of a life insurance com- 
pany that has failed and is in course of settlement. These latter were 
the problems to be solved In re English Assurance Company ; Hol- 
ditch’s case, Law Rep. 14, Eq. 72 ; and others in the English courts. 
See 3 Bigelow’s Life and Acc. Ins. Co. Rep., 272. 

A life insurance company, therefore, when its solvent credits are 
assessed for taxation, under a statute which declares that from them 
“ the indebtedness of the tax-payer shall be deducted, and the excess 
only shall be taxed,” ought to be allowed to have deducted therefrom 
its “premium reserve.” Unless this be done, an invidious discrimi- 
nation will be made against institutions which it cannot be supposed 
the legislature intended to tax out of existence. 

But it cannot be admitted that this fund shall be set off only 
against that part of the property and assets which the counsel of ap- 
pellant represent as all that is taxable, or that their statement cor- 
rectly sets forth what thiugs are taxable and what not. For it will 
be apparent, from what we shall presently say about the manner in 
which the deferred premium notes and other like credits are secured, 
that they must be regarded as “ solvent credits,’ under the revenue 
act, quite as legitimately as “bonds and mortgages.” 

The “reserve fund” consists of premiums invested in State bonds, 
in promissory notes, secured by the company’s policies on the lives 
insured, in the notes called “loan premium notes,” “deferred pre- 
miums,” and “ renewal premiums,” etc., as well as in bonds secured by 
mortgages ; and the payment of them is as effectually secured by the 
policies as they would be by mortgages. If they were not, the money 
they represent would not be put at hazard on such securities. And 
while the fund thus invested is allowed to the company as an indebt- 
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edness to be deducted, the amount of it, as an accurate representation 
of the present value of all the outstanding policies, varies as the sum 
total of these is increased or diminished by additions or forfeitures of 
the policies, or otherwise. And if any of the “deferred premium 
notes,” or other’ similar credits for which the policies stand as suffi- 
cient securities, are not paid, the company is a gainer thereby, since 
there is a corresponding larger reduction of its indebtedness by the 
consequent forfeiture of policies. 

Our conclusion, therefore, is that the sums due by credits of the 
class specified, and in fact all the available assets except the State 
bonds, and the sum invested in real estate, taxed as such, and the 
other capital paid in, which is taxed as paid-up capital, and other as- 
sets that are otherwise taxed, and except also real property not in 
Alabama, must be set off against the reserve fund which is invested 
therein, and the other indebtedness of the company ; and that the ex- 
cess of those credits over the indebtedness is the sum to be assessed, 
as “solvent credits subject to taxation.” 

We have not overlooked the argument of counsel for appellant 
that the credits of the company secured by a mortgage on lands that 
are taxed are not themselves taxable, because this would be duplicate 
taxation ; and we have examined the interesting case to that effect, 
referred to in support of the argument, in which the Supreme Court 
of California held that such taxation was prohibited by the consti- 
tution of that State. But why do counsel restrict the proposition to 
credits secured by mortgages of property? If a credit not so secured 
might properly be taxed, the fact that there is a mortgage to support 
it does not render it less fit to be taxed. It would seem that it should ~ 
be so, because the value of it is thereby made more definite and stable. 
And in either case the debt must be paid out of the taxed property 
of the debtor. The reasoning on the subject, and the case cited also, 
go, as they logically must, to the extent of maintaining that taxes 
should not be imposed at all on a mere credit, a chose in action, a 
thing in right but not in actual possession, because such credit must 
be paid in money or some other tangible property which is taxed. 

It may be that by some subtle process, all the taxes that are charged 
against the lender of money or seller of property, for the amount 
which the borrowers or purchasers owe him therefor, as “solvent 
credits,” get back and fasten themselves upon their property ; and it 
may perhaps be true, that the highest public interest would be pro- 
moted (as has been very ably contended) by assessing all taxes upon 
the real estute of a country. There is something striking in the il- 
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lustrations used to show that to tax credits is a false and oppressive 
policy. For instance, the advocates of such views say: “Suppose, 
what would be possible in theory, that the necessities of government 
required a tax of 100 per cent. on all values, or, what would be the re- 
sult of such a tax, an appropriation of all the property in the State : 
it is plain that the State would receive no benefit from evidences of 
debt due by some of her citizens to others, and payable out of the 
tangible property which the State had already taken.” Admit this to 
be so, yet, so long as such a state of things is only “ possible in the- 
ory,” and the tangible property of the country is actually distributed 
among the people, and one man is indebted to another among them, 
and so long as incomes (generally equally as large if not larger) are 
received by the creditor class from their credits, as well as by the 
property-holders from their property, it will not be possible to con- 
vince the latter, even (perhaps we should say especially) the debtors 
of that class, that it would be either just or expedient to tax property 
from which their incomes are drawn, and not the credits from which 
the incomes of the creditors are derived. It should be remembered 
also that the taxes being regarded as the contributions of the people 
for the support of the State, must be assessed on such subjects of tax- 
ation as the people by their representatives choose to designate ; and 
they have chosen, during the whole period of our history, to say that 
credits, or the money that the creditor class have out upon interest, 
shall be subject to taxation as well as the tangible property which, 
by the employment of labor and skill, is made to return valuable pro- 
ducts for its owners. 

Moreover, in the opinion of a vast majority of the people, such an 
adjustment of the burdens of supporting government would be re- 
garded as justified more nearly than the other suggested, by one of 
the accepted maxims of policy laid down by the celebrated author of 
“ Wealth of Nations,” to wit : “That the subjects of every State ought 
to contribute to the support of government as nearly as possible in 
proportion to the revenue which they respectively enjoy under its pro- 
tection.” Cooley on Tax., p. 6. 

We are not undertaking to support or controvert any theory of po- 
litical economy. The point made in argument by counsel for appel- 
lant is, that the taxation of credits secured. by mortgages of property 
is illegal and void. In support of the argument they cite a case in 
which the Supreme Court of California holds that such a revenue act 
violates a provision in the constitution of that State, that taxation shall 
be equal and uniform throughout the State, and all property in the 
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State “shall be taxed according to its value.” People vs. Hibernia 
Savings Institution, 3 Cent. L. J., 260. 

Our object is only to show why we cannot put a like interpretation 
on the similar clause in our constitution, declaring “ that all taxes le- 
vied on property in this State shall be assessed in exact proportion to 
the value of such property.” We think this was not understood by 
the convention or the people in that sense. And we adopt the ob- 
servations of Judge Cooley, made in reference to the case above cited, 
(in his book on Taxation, p. 160.) “It cannot be too distinctly 
borne in mind, that any possible system of tax legislation must inevit- 
ably produce unequal and unjust results in individual instances: and 
if inequality in result must defeat the general law, then taxation be- 
comes impossible, and governments must fall back upon arbitrary 
exactions. But no such impracticable principle is recognized in rev- 
enue laws. While equality and justice are constantly to be aimed at, 
impossibilities are not demanded. Tax legislation must be practical,” 
and we may add, it must seem to the great body of the people to be 
just, or it cannot be stable. 

The appellee insists that independently of the merits or demerits 
of complainant’s case, the decree of the chancellor dismissing its bill 
should not be affirmed, for the reason that it is a cause to restrain 
the collection of taxes, which a court of equity ought not to maintain. 
Such suits are not regarded with favor. A chief reason for this is of 
a public and political nature. 

“Tt is upon taxation that the States chiefly rely to obtain the means 
to carry on their respective governments ; and it is of the utmost im- 
portance to all of them, that the modes adopted to enforce the taxes 
levied should be interfered with as little as possible. Any delay in 
the proceedings of the officers on whom the duty is devolved of col- 
lecting the taxes, may derange the operations of government and 
thereby cause serious detriment to the public.” Dow vs. Chicago, 11 
Wall., 108. “ How could a government calculate with any certainty 
upon the revenues, if the collection of the taxes was subject to be ar- 
rested in every instance in which a taxpayer or tax-collector would 
make out, prima facie, » technical case for arresting such collection ?” 
Eve vs. State, 21 Geo., 50 ; Cooley on Taxation, 537. The Supreme 
Court of the United States has several times expressed its opinion on 
this subject. The latest occasion for doing so was afforded during the 
term of that court lately adjourned, in the Illinois Railroad Tax 
Cases. Taylor et al. vs. Secor et al., and others, in which the com- 
panies concerned sought to restrain officers of Illinois from enforcing 
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what was deemed the oppressive taxation of that State. The opinion 
delivered by Mr. Justice Miller is reported in 3 Cent. L. J., 340. In 
it, among other things, he says: “It has been repeatedly decided 
that neither the mere illegality of the tax complained of, nor its injus- 
tice, nor irregularity, of themselves give the right to an injunction in 
a court of equity. Several casesare here cited. * * * * “That 
there might be no misunderstanding of the universality of this prin- 
ciple, it was expressly enacted in 1867, that no suit for the purpose of 
restraining the assessment or collection of any tax shall be maintained 
in any court.” Revised Statutes, § 3224. And though this was in- 
tended to apply alone to taxes levied by the United States, it shows 
the sense of Congress of the evils to be feared, if courts of justice could 
in any case interfere with the process of collecting the taxes on which 
the government depends for its continued existence. It is a wise pol- 
icy. It is founded in simple philosophy, derived from the experience of 
ages, that the payment of taxes has to be enforced by summary and 
stringent means, against a reluctant and often adverse sentiment ; and 
to do this successfully, other instrumentalities and other modes of pro- 
cedure are necessary, than those which belong to courts of justice.” 

This may be too strong a declaration against the interference, in any 
case, of the courts, or even of a court of equity, by injunction, with the 
collection of taxes. And the enactment referred to (a similar one to 
which exists in Georgia,) savors of somewhat arbitrary restraint upon 
the exercise of a judicial function which might sometimes be well ex- 
erted to protect the citizen from official oppressions and fraud. But 
even when no statute prohibits this from being done, a chancellor ought 
not to interfere unless the complainant shows he is manifestly entitled 
to its aid. We adopt the views on this subject expressed by Justice 
Miller in the same opinion, as follows: ‘“ We do not propose to lay 
down any absolute limitation of the powers of a court of equity in re- 
straining the collection of illegal taxes ; but we may say, that in ad- 
dition to illegality, hardship or irregularity, the case must be brought 
within some of the recognized foundations of equitable jurisdiction, 
and that mere errors of excess in valuation, or hardship, or injust- 
ice of the law, or any grievances which can be redressed by a suit at 
law, either before or after the payment of taxes, will not justify a court 
of equity to interpose by injunction to stay collection of a tax. One 
reason why a court should not interfere, as it would in any transac- 
tion between individuals, is that it has no power to apportion the tax, 
or to make a new assessment, or to direct another to be made by the 
proper officers of the State. These officers, and the manner in which 
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they shall exercise their functions, are wholly beyond the power of the 
court when so acting. The levy of taxes is not a judicial function. 
Its exercise, by the constitution of all the States, and by the theory of 
our English origin, is exclusively legislative. Heine vs. Levee Com’rs, 
19 Wall., 660. A court of equity is therefore hampered in the exercise 
of its jurisdiction by the necessity of enjoining the tax complained of, 
in whole or in part, without any power of doing complete justice by 
making, or causing to be made, a new assessment, on any principle it 
may decide to be the right one. In this manner it may, by enjoining 
the levy, enable the complainant to escape wholly the tax for the pe- 
riod of time complained of, though it be obvious that he ought to pay 
a tax, if imposed in the proper time.” 

Hence, another rule must be observed when cases of the kind under 
consideration, that have merits to commend them, are brought into 
court. Before complainants seek the aid of the court to be relieved 
of excessive taxation, they should pay what is due. “It is a profit- 
able thing (says Justice Miller in the opinion above mentioned) for 
corporations or individuals whose taxes are very large, to obtaina 
preliminary injunction as to all taxes, contest the case through several 
years’ litigation, and when in theend it is found that onlya part of 
the tax should be peremptorily enjoined, submit to pay the balance. 
* * * Thisis not equity. They must first pay what is conceded 
to be due, or what can be seen to be due on the face of the bill, or be 
shown by affidavits, whether conceded or not, before the preliminary in- 
junction should be granted. The State is not to be thus tied up as to 
that about which there is no contest, by lumping it with that whic) is 
really contested. If the proper officer refuses to receive a part of the tax, 
it must be tendered, and tendered without the condition annexed, of a 
receipt in full for all the taxes assessed.” To the same effect is the 
case of Mayor etc. of Mobile vs. Waring, 41 Ala., 139. 

According to the principles embraced in the passages quoted above, 
complainant did not make out a proper case for the interposition of a 
court of equity. The averments of irreparable mischief, multiplicity 
of suits and cloud upon the title, though ingeniously framed, could be 
equally well made in any suit of the kind. All the difficulties here 
suggested might have been avoided by paying the tax under protest ; 
after which the money, if illegally exacted, could have been recovered 
back by an action at law, without any serious injury, so far as the bill 
discloses, being inflicted on the company. 

It further appears that some amount of taxes was due from com. 
plainant, which it had not paid or offered to pay. The averment that 
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it had “ paid the tax on its capital stock and real estate, and all other 
taxes which said company is legally liable to pay,” is at the close of 
it, an averment of a legal conclusion only and not of facts. It ought 
to have set forth a statement of particulars, which would enable the 
court to see whether the legal conclusion was correct according to the 
facts. There was also a failure of duty on the part of complainant 
(as, taking the bill most strongly against it, we infer,) in declining to 
render any statement when demanded, or in due time, of its solvent 
credits ; whether the fact that the assessment was for escaped subjects 
of taxation of former years would make this delinquency a less serious 
matter than it otherwise might be, we need not stop to inquire. 

The view we have before expressed will probably enable the par- 
ties to come to a just settlement. 
The decree of the chancellor must be affirmed. 


COURT OF APPEALS OF NEW YORK. 





CHARLES H. MEAD er at., Appellants, 
vs. 


WESTCHESTER FIRE INS. CO., Respondent.* 


Equity will only reform a contract in the absence of fraud, where it is perfectly 
clear that both parties intended something different from that expressed in the 
writing. 

Where, through a misapprehension, the agent issued a policy on another building 
than that intended and applied for by the insured, equity cannot reform the 
contract to apply to the building intended. 


Order of General Term affirmed. 


Rapatyo, J. 
The power of courts of equity to reform written instruments is 
one in the exercise of which great caution should be observed. To 





* Decision rendered March 21, 187¢ . 
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justify the court in changing the language of the instrument sought 
to be reformed, (except in case of fraud,) it must be established that 
both parties agreed to something different from what is expressed in 
the writing, and the proof upon this point should be so clear and con- 
vincing as to leave no room for doubt. Losing sight of these car- 
dinal principles in the administration of this peculiar remedy would 
lead to the assumption of a power which no court possesses, of making 
an agreement between parties to which they have not both assented. 

We think that the General Term were right in holding that the 
proofs in the present case failed to come up to the required standard. 
It is reasonably clear that the plaintiffs intended to obtain insurance 
upon the building which was afterward burned. But the question is, 
whether it is shown that the defendant intended to insure that build- 
ing. . 

The policy was issued on the Ist of July, 1871, to Thomas Foley on 
his own application, loss, if any, payable to Mead & Taft, the plaintiffs. 
The property insured was described in the policy as “his two story 
frame dwelling, situate,” etc. The policy was issued by Mr. Dales, the 
agent of the defendant. It appeared in evidence that Foley had occu- 
pied this dwelling-house for four years prior to the Ist of April, 1871, 
and that the furniture therein had been insured by Mr. Dales on the 
application of Foley. Foley owned the adjoining building, which had 
also been insured by Mr. Dales in the office of the Home Ins. Co. for 
$2,000, and this policy was outstanding when the insurance now in 
question was effected. In April, 1871, Foley removed*from the dwel- 
ling-house into this building, but Dales testified that he supposed 
that Foley owned the dwelling-house also, though in fact he did not. 
Dales had on his books the descriptions of both buildings. The dwel- 
ling-house was described as a “two story frame dwelling, situate,” ete. 
and the adjoining building as a “ two and a half story frame building, 
and the additions attached, occupied as a dwelling and paint-shop, 
with stable in the basement, situate,” etc. The established rate of pre- 
mium upon this building, and that which was then being paid thereon, 
was 2} per cent. per annum. That upon the dwelling adjoining was 1} 
per cent. These were the circumstances existing at the time of the 
application for the policy in question. The application was made in 
writing by Foley to Mr. Dales, and was in the following words: “I 
would like you to make me out a policy of $800 on my house, in favor 
of Mead & Taft in case of loss, in the cheapest company.” Thereupon 
Mr. Dales made out a policy for $800 on the dwelling-house, charging 
premium at the rate of 1} per cent., which policy he delivered to one 
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of the plaintiffs, who paid the premium. The adjoining building, in 
which the paint-shop was kept, was afterward burned, and the object 
of this action is to have the policy reformed so as to describe that 
building. 

The only direct evidence to establish that the defendant intended to 
insure the building which was afterward burned, is the testimony of 
Mr. Dales, who on his direct examination was asked, “'To what prop- 
erty do you understand this letter of Foley’s referred?” To which he 
answered, “To the property which he occupied, which has since been 
burned and described in my book.” 

On his cross-examination he was asked, “ At the time of issuing 
this policy and before it was issued, did you not suppose the applica- 
tion referred to the building Foley formerly occupied? A. I was in 
doubt about it. The simple question was, if it was on the building 
in which he lived, it was 2} per cent. and if on the one he formerly 
occupied, one and a half per cent. Q. You issued it for one and a 
half; which was iton? A. My idea was, it was on the one he formerly 
occupied.” ; 

The purport of this evidence taken as a whole is, we think, that at 
the time of the trial, and in view of the facts which had then been de- 
veloped, the witness was satisfied that Foley intended by his letter to 
refer to the building in which the paint-shop was. But that at the 
time of issuing the policy the witness concluded that the dwelling- 
house was the one desired to be insured, and that he intentionally 
made out the policy to cover that building, charging the lesser rate of 
premium. These facts do not justify the reformation of the policy. 
If the defendant had intended to insure the building which was 
burned, and had received the premium for that insurance, but by a 
clerical error the wrong description had been inserted in the policy, 
a case would be made out for reformation ; but those facts are not 
established. We cannot make a contract for the defendant which it 
did not in fact make, even though the failure to make the insurance 
which the plaintiffs desired was owing to the defendant’s misappre- 
hension of the application. 

The order of the General Term should be affirmed, and judgment 
absolute rendered against the plaintiffs on their stipulation, with costs, 

All concur, 
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SUPREME COURT OF APPEALS OF VIRGINIA. 


November Term, 1875. 


Supersedeas from Rockingham Circutt. 


WEST ROCKINGHAM MUTUAL FIRE INS. CO. 


Us, 


FELIX T. SHEETS & CO. 


Where it did not appear from the record whether the policy had been filed with 
the declaration or not, but the company was not prejudiced, and had not called 
for its production ; 

Held, that it was too late to object for the first time in the Supreme Appellate Court 
of Va. that the policy was not filed with the declaration. 

Where a letter intended as a notice of loss was sent giving the detailed facts of the 
loss, and the company proceeded to take action upon it as a notice ; 

Held, that this was a waiver of the formal objection that it was not addressed to the 
president in his official capacity, but only personally, and was only signed by a 
member of the plaintiff's firm in his individual name. 

Where the company, upon being informed of the loss, proceeded to take official ac- 
tion regarding its payment, and in the course of several conversations the offi- 
cers refused payment on other grounds until suit had been brought, and no- 
thing was said about the absence of preliminary proofs until a month after suit 
had been instituted ; F 

Held, that this was a waiver of the requirement concering preliminary proofs. 

The constitution of the company prohibited those who had taken the benefit of the 
Va. homestead law from becoming members. The insurance was in the 
name of a firm, one of whose members had taken the benefit of the law as an 
individual. 

Held, that this did not avoid the policy. 

Failure to give notice of a vendor's lien on the property where nothing in the pol- 
icy calls for such disclosure, will not in the absence of fraud avoid the policy. 

Proof of waiver of any policy condition is equivalent to proof of its performance, 
under a declaration alleging such performance. 


Judgment affirmed. 
* To appear in 26 Grattan’s Reports.—Decision rendered Nov. 15, 1875. 
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Moncoreg, J. 

This is a supersedeas to a judgment of the Circuit Court of Rock- 
ingham County, rendered on the 16th day of September, 1874, affirm- 
ing a judgment of the County Court of said county, rendered on the 
18th day of June, 1873, in an action of assumpsit brought by Felix 
T. Sheets & Co. against the West Rockingham Mutual Fire Insurance 
Company, founded on a policy of insurance whereby the said company 
insured a certain paper-mill, machinery and buildings connected there- 
with, belonging to the said plaintiffs. The declaration contained but 
one count, which was special, though in the general form authorized 
by the Code, chap. 26, sec. 44. There was a bill of particulars filed 
with the declaration, charging the defendant as Dr. to the plaintiffs, 
“1872, July 7th, to loss by destruction of paper-mill and machinery 
by fire, and of damage to house designated in policy of insurance as No. 
3, $6,266.” The defendant demurred to the declaration and pleaded 
non-assumpsit ; and the plaintiffs joined on the demurrer and replied 
generally to the plea. The demurrer being argued was overruled by 
the court. The defendant then offered to file several pleas, to 
which the plaintiffs objected ; but the court overruled the objection, 
and permitted the pleas to be filed ; to which the plaintiffs replied gen- 
erally, and thereupon the issues were tried by a jury, which rendered 
a verdict for the plaintiffs and assessed their damages at $4,930.44, 
with interest from the 7th of September, 1872, until paid.. The defen- 
dant moved the court to set aside the verdict and grant a new trial ; 
which motion the court overruled ; and judgment was accordingly 
rendered on the verdict. 

Three bills of exception were tendered by the defendant and signed 
by the court, during the progress of the trial of the case, which will 
be noticed in detail hereafter. The defendant applied to the judge of 
the said Circuit Court for a supersedeas to the said judgment of the 
County Court, which was accordingly awarded. The Circuit Court 
afterward heard the case upon the said supersedeas, and affirmed the 
said judgment of the County Court. The defendant then applied to 
a judge of this court for a supersedeas to the said judgment of the Cir- 
cuit Court ; which was accordingly awarded ; and that is the case 
which we have now to dispose of. 

Sundry errors in the’ judgment of the Circuit Court, affirming the 
judgment of the County Court, are assigned in the petition to this 
court for a supersedeas, which errors we will notice in the order of 
their assignment, 
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“ First. The County Court erred in overruling the demurrer to the 
plaintiff's declaration. The act of Assembly, approved February 8, 
1872, which simplifies declarations on policies of insurance and on 
which the plaintiffs relied, requires the plaintiff to file with his declara- 
tion the original policy of insurance, or a sworn copy thereof, neither 
of which was done in this case. The declaration therefore was not 
sufficient under the statute ; the declaration should therefore have set 
forth every condition or promise of said policy, and an averment that 
the plaintiffs had observed the same seriatim. Code of 1873, chapter 
36, sec. 44, page 372. The demurrer therefore should have been sus- 
tained.” 

It does not appear from the record whether the policy was filed 
with the declaration or not. It ought regularly perhaps to have been 
noticed in the declaration as having been filed therewith. It was in 
possession of the plaintiffs, and might easily have been filed there- 
with ; and the plaintiffs could have had no motive for not filing it. 
They intended that it should be considered as so filed ; for they filed 
their declaration in the form authorized by law, in case the plaintiff 
files with his declaration or complaint the original policy or a sworn 
copy thereof. If it had not been actually filed, the defendant might 
have called for it and compelled its production. It was not so called 
for, either because it was already filed, or because the plaintiff (de- 
fendant) well knew what it was, without calling for its production. 
It was in the form prescribed by the defendant, and in the same form 
with the other policies entered into by the defendant. It was before 
the defendant when the special pleas were prepared, in which the terms 
of the policy, or some of them, are set forth. And it was the first evi- 
dence which was introduced by the plaintiffs on the trial of the issues 
by the jury. It is too late to object, for the first time, in the appellate 
court, that the policy was not filed with the declaration. If it was not 
so filed, and there was any error in that respect, it did not prejudice 
and was in effect waived by the defendant. 

“ Second. The County Court erred in permitting the private letter 
of F. T. Sheets to John H. Ralston to go to the jury as proof of notice 
of the loss. The letter was not addressed to the company, nor to said 
Ralston in his official capacity as president ; nor was it in the form 
required by the conditions annexed to the policy ; and it was not 
signed by said firm of Felix T. Sheets & Co. and was not intended as 
a notice of loss. | 

The fourth condition annexed to the policy required the notice to be 





1876.] West Rockingham Mut. F. I. Co. vs. Sheets & Co. 913 
given forthwith to the company, and intended that the notice should 
be addressed to the company and signed by the insured.” 

This is the subject of the first of the three bills of exception afore- 
said. 

The notice given by the letter here referred to was certainly given 
in due time. The loss occurred on the 7th of July, 1872. The letter 
bears date two days thereafter, or the 9th of July, and was duly sent 
by mail and received by the president of the company, to whom per- 
sonally it was directed. It is very specific in detailing the facts in re- 
gard to the fire, and refers unmistakably to a loss under the policy 
of insurance in question. It was clearly intended to be a notice given 
in pursuance of the policy. After detailing the particulars in regard 
to the fire, the writer says: “The old mill is burnt, and it will be ne- 
cessary to have some commissioners appointed to assess the machinery 
on hand ; though not worth much, yet it should have a value attach- 
ed, and I am informed that that duty devolves upon you,” ete. 
“ Wishing to comply strictly with the rules and regulations of the com- 
pany, I shall not attempt to move or change anything until further 
advised by yourself or the authorities of the company.” 

It is objected that this letter was signed only by F. T. Sheets, 
one of the firm of F. T. Sheets & Co., and was addressed only 
to John H. Ralston, (personally,) and not as president of the company? 
But it was intended by the writer, and perfectly understood by all 
persons concerned, to be a notice under the policy ; and the company 
derived from it all the benefit which they could possibly have de- 
rived from such a notice written in the most perfect form. The com- 
pany forthwith took action upon it as such a notice, and after proceed- 
ing, as invited by the letter, to assess the value of the machinery re- 
maining on hand, and to consider the subject and consult counsel in 
regard to their liability, they base their defense to the claim on a 
ground entirely independent of the question of notice. Thereby any 
formal objection that might have been made to the notice, such as is 
the objection now made, was clearly waived, as is shown by the au- 
thorities referred to in the argument of the counsel of the appellees. 
Flanders on Ins., 518-520; May on Ins., 567, and cases cited. 

“3. The County Court erred in refusing to give the first instruc- 
tion as asked for by the defendant’s counsel ; which correctly embod- 
ied the law. See Angellon Fire and Life Insurance, page 257, sections 
226, 227, and 228. Also Columbian Insurance Co. vs. Laurence, 10 
Pet. R., 507, and the Circuit Court errred in refusing to reverse said 

judgment of the County Court upon said ground.” 
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The defendant’s objections to the action of the County Court upon 
the instructions asked for, are the subject of the 2nd of the said three 
bills of exception. 

The first instruction relates to the necessity of giving the notice and 
furnishing the preliminary proofs required by the policy as asked for. 
The first instruction is in these words : 

“1. That it was the duty of the plaintiffs within a reasonable time 
after the fire to give the defendant notice of their loss and damage, 
and as soon thereafter as possible to deliver to the defendant as par- 
ticular an account of the loss and damage as the nature of the case 
admitted, signed with their own hands, and also to accompany the 
same with their oaths or affirmation, declaring the said’ account to be 
true and just, showing also the ownership of the property insured ; 
what was the whole cash value of the subject insured ; in what man- 
ner the buildings insured, or containing the subject insured in the sev- 
eral parts thereof, were occupied at the time of the loss; who were 
the occupants of the building ; and when and how the fire originated, 
so far as they know or believe ; and also to produce a certificate un- 
der the hand and seal of a magistrate or notary public most contig- 
uous to the place of fire, and not concerned in the loss, stating that 
he had examined the circumstances attending the fire, loss or damage 
alleged ; that he is acquainted with the character and circumstances 
of the claimants, and that he verily believes that such claimants had 
by misfortune, and without fraud or evil practice, sustained loss and 
damage to the subject insured to the amount which such magistrate 
or notary should certify, and unless the jury is satisfied from the evi- 
dence that the plaintiffs complied substantially with these require- 
ments of the conditions annexed to the policy, and made part of it 
before they brought this suit, they must find for the defendant.” 

The County Court modified this instruction by adding at the end 
of it these words: “ Unless they believe from the evidence the de- 
fendant waived said preliminary proof,” and then gave it with that 
modification. 

Undoubtedly, if the defendant waived the preliminary proof, the 
plaintiff was not bound to furnish it, and if there was evidence before 
the jury tending to show that the defendant did not waive the said 
preliminary proof, that it was proper for the County Court to make 
the said addition, and the jury would have been misled by giving the 
instruction without it. Was such evidence before the jury? 

I think there was. The fire occurred on the 7th of July, 1872. 
Two days thereafter, to wit on the 9th of July, the letter before re 
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ferred to from F. T. Sheets to Ralston, the president of the company, 
was written, giving notice of the loss which was sent and received in 
due course of mail. 

The said Ralston, in consequence of said letter, called a meeting of 
the board of directors of said company, which met accordingly in 
Harrisonburg on the 15th of July, just eight days after the fire, and 
six after the date of the letter. At that meeting the burning of the 
mill of Sheets & Co. being presented for consideration, “a committee 
of five was appointed to investigate the matter as to the firm having 
taken the homestead ;” and a general meeting of the company was 
called to take place in the Court-house, July 29, and notice of it was 
directed to be published in the Rockingham Register on the 29th of 
July. It seems there was a general meeting of the company according 
to the notice,.and there were also at the same time and place two 
meetings of the board of directors, at one of which the committee ap- 
pointed to vestigate the matter of the homestead, reported that the 
homestead of Vanlear (one of the firm of F. T. Sheets & Co.) was on 
record in the clerk’s office, Staunton, Va., but the homestead of 
Sheets (the other member) was not recorded. At the same meeting of 
the board, the case of Sheets & Co. was placed in the hands of Wood- 
son & Co. as counsel of the insurance company, and said counsel were 
to report to the board at a future day. After the adjournment of the 
meetings held on the 24th of July, 1872, at which the only subject of 
discussion was whether the plaintiffs, or either of them, had taken the 
benefit of the homestead law, F. T. Sheets met with A. S. Byrd, who 
was an agent of the insurance company to obtain policies of insurance, 
and asked him what had been done in the meeting. Byrd told Sheets 
that the meeting had turned the case over to Woodson & Compton, 
as counsel of the company, for their opinion ; that he thought there 
was an article in the constitution which operated against the claim of 
the plaintiffs. Byrd then read the 11th article of the constitution 
and by-laws of the company, forbidding any one to become a member 
who had taken the benefit of the homestead or bankrupt law, when 
Sheets remarked, “That knocks us out; if I had read that article I 
would not have signed the constitution.” Sheets at the same time 
remarked that his partner Vanlear had taken the benefit of the home- 
stead law, and had it recorded ; but that all that he (Sheets) had 
done was to get his counsel, N. K. Trout, to write a note to the sheriff 
that he (Sheets) claimed the benefit of the homestead law ; which no- 
tice Sheets signed and delivered to the sheriff, and said Trout told 
him to be effective it must be recorded ; but Sheets did not execute 
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any deed of homestead for record, and the notice was given in the 
year 1870, prior to the passage of the homestead act of June, 1870. 
The notice was exhibited on the trial, and is copied in the record. 
In August or September, 1872, the plaintiff, Sheets, met with Ralston, 
president of the insurance company, in Harrisonburg, and remarked 
to him that he had heard that the counsel of the company had decided 
against his claim ; to which Ralston replied that he had so understood, 
and that he did not see how the company could pay him unless the 
matter was tested by a suit, and Sheets then informed him that he 
would sue the company, and directed his counsel to bring suit. 

The letter of July 9th, 1872, was the only paper which passed be- 
tween the plaintiffs, or either of them, and the company until after 
the suit was brought on the 3rd of October, 1872 ; and no reference 
had been made in any conversation between the plaintiffs, or either of 
them, and the insurance company or any of its agents, about the suf- 
ficiency of said letter as notice of the loss, or upon the subject of the 
preliminary roofs required by sec. 4 of the conditions of insurance, 
until after the 6th of November, 1872, more than a month after the 
suit was brought. The company had not refused to pay the plaintiffs 
their claim for insurance, but was holding the same under advisement 
until after they were sued ; and they did not finally refuse to pay un- 
til a meeting on the 24th of February, 1873, when they resolved that 
F. T. Sheets & Co. had forfeited their rights to become members of 
the company under article 11th of the constitution, by having taken 
the benefit of the homestead law ; and that therefore their policy was 
null and void, and of no effect. In all the conversations between the 
plaintiffs and the officers and agents of the company, and in the com- 
pany meetings, the only question discussed or mentioned was the 
effect of the alleged taking of the benefit of the homestead law by 
the plaintiffs upon their policy, and no other objection to their claim 
was stated. 

I think, according to the authorities referred to by the counsel for 
the appellees, the facts proved as before stated show that the appel- 
lant waived the preliminary proofs. In Flanders on Fire Insurance, 
pp. 541, 542, that writer says: “The insurer may waive, in whole or 
in part, any of the ordinary proofs. Their requirement is a formal 
condition introduced solely for his benefit, and their waiver in effect 
strikes the condition out of the contract. The waiver need not be 
express. It may be inferred from the acts of the insurers which ev- 
idence a recognition of liability, or from their denial of obligations ex- 

clusively for other reasons; that is, if the refusal to pay the loss is put 
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upon grounds other than the insufficiency or defectiveness of the no- 
tice or proofs furnished, the insurers will be held to have waived ob- 
jections of that character.” “The refusal to recognize the existence 
of any claim, or a general refusal to pay, renders the delivery of no- 
tice and proofs a useless ceremony, and is treated as waiving a strict 
compliance with the condition as to preliminary notice and proofs, 
both in respect to form and time.” In May on Insurance, pp. 573, 
574, that writer says: A distinct denial of liability, and refusal to pay 
on the ground that there is no liability, is a waiver of the condition 
requiring proof of the loss. Itis equivalent to a declaration that they 
will not pay though the proof be furnished ; and to require the pre- 
sentation of proof in such a case when it can be of no importance to 
either party, and the conduct of the party in favor of whom the stip- 
ulation is made has rendered it practically superfluous, is but an idle 
formality, the observance of which the law will not sustain.” The 
cases cited by these writers fully sustain them in the views they pre- 
sent. They are collected in Littleton & Blatchley’s Digest of Fire In- 
surance Decisions, Bates’s edition, title Waiver, pp. 700, 709. Among 
them are the cases of Taylor vs. Merchants’ Fire Insurance Co., 9 How., 
U. S. R. 390; and Blacke vs. Exchange Mutual Insurance Oo., 12 
Gray’s R., 265, which have a strong bearing on this case. 

I have examined the authorities cited on the other side, but they 
do not show that the law is not as above stated. ‘The case of the 
Columbian Insurance Co. vs. Laurence, 2 Peters R., 25, is explained 
in 9 How., U. S. R., 390, 404, where it is said that the doctrine of the 
case in 2 Peters, on this point of waiver, was entirely overruled in 
the same case, reported a second time in 10 Peters R., 507. The case 
of O’Neil vs. Buffalo Fire Insurance Co., 3 Comst. R., 122, sustains the 
views contended for on the side of the appellees. Home Ins. Oo. vs. 
Cohen, 20 Gratt., 312, is certainly not in conflict with them, but rather 
the contrary. Nor is whatis said in Angell on Fire and Life Insurance 
sec. 226, and 227, in such conflict. 

I therefore think the County Court did not err in refusing to give 
the 1st instruction as asked for by the defendant, nor in giving it as 
modified by the court. 

“4, The County Court erred in refusing to give the second in- 
struction asked for by the defendant. The substance of this instruc- 
tion was, that the mere taking into consideration of the question of 
the homstead was not of itself a waiver of the preliminary proof of 
loss. In other words, that there was no waiver unless there was an 
intent to waive the preliminary proof. This instruction was wholly 
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refused. See Columbian Ins. Co. vs. Laurence ; also Home Ins. Co. 
vs. Cohen, supra; and the Circuit Court should have reversed said 
judgment on that ground.” 

The question raised by this assignment of error has already been 
disposed of. The 2nd instruction therein referred to states the facts 
proved by the evidence, and concludes that this state of facts does 
not constitute a waiver of the preliminary proofs, and the jury should 
find for the defendant. I have already stated that I think the facts 
proved show that the appellant waived the preliminary proofs. It 
follows, therefore, that in my opinion the County Court did not err in 
refusing to give the 2nd instruction asked for by the defendant. 

“5. The Circuit Court should have reversed the action of the 
County Court in refusing to give the 3rd instruction asked for by the 
defendant. It was a fraud on the company for Vanlear & Sheets to 
sign the constitution and seek to become members of the company 
when they had taken the benefit of the homestead law, which was pro- 
hibited by said constitution. See Angell on Life and Fire Ins., page 
223, sec. 188.” 

The 3rd instruction, as asked for, is in these words: “3. If the jury 
believe from the evidence that the plaintiffs, or either of them, had, 
prior to their signing the constitution of the West Rockingham Mu- 
tual Fire Insurance Company, taken the benefit of the homestead law 
of Virginia, they should find for the defendant.” 

The County Court modified this instruction by adding at the end 
of it these words: “ Unless they further believe from the evidence 
that the defenlant or its agents undertook and intended to insure 
the property of the plaintiffs as a firm, regardless of the homestead 
prohibition,” and then gave it with that modification. 

Nothing is said in the policy of insurance about taking the benefit 
of the homestead law of Virginia, unless the constitution of the com- 
pany be regarded as a part of the said policy; and all that is con- 
tained in the constitution on the subject is embraced in art. 11 of 
the constitution, which is in these words: “ No person shall become a 
member of this company who has taken the benefit of the homestead 
or bankrupt law ; and any person that may hereafter take such steps 
shall forfeit his policy. 

Conceding, for the purposes of this case, that the constitution is a 
part of the policy, and that a violation of the 11th article of the con- 
stitution would vacate the policy or render it void, then the question 
arises, whether F. T. Sheets & Co., when they became members of the 
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company, and obtained the policy, had taken the benefit of the home- 
stead law. 

D. N. Vanlear, one of the two members of the firm of F. T. Sheets 
& Co., and who, it seems, owned but one sixth of the property insured, 
had taken the benefit of the homestead law, and had his deed re- 
corded. But F. T. Sheets, the other member of the firm, and who it 
seems owned the remaining five sixths of the property, only gave no- 
tice of his claim of homestead to the sheriff, who had an execution 
against him, and never perfected his claim by executing a deed and 
having it recorded according to law. 

But F. T. Sheets & Co. signed the constitution, and obtained the 
policy in their partnership name, and the insurance was of their part- 
nership property. They became members of the company as part- 
ners, and in their partnership name of F. T. Sheets & Co., in which 
name they signed the constitution, they had not taken, and they 
could not take the benefit of the homestead law as partners. Only 
one of them, and he owning a comparatively small interest in the sub- 
ject, took such benefit as an individual. But if both had taken it as 
individuals, still it could not have been said that they took it as part- 
ners, or that the partnership took it. There is a wide difference be- 
tween these two persons as individuals, and the trading partnership 
formed of the two. The former might be worth nothing, while the 
latter might be worth a great deal. All the property of the former 
might be covered by a claim of homestead, while none of the property 
of the latter could be covered by such claim. All the debts of the 
latter, including their debts and liabilities to the insurance company, 
must be discharged before the individual partners or their individual 
creditors can have a right to appropriate the partnership property to 
their benefit. ‘As the language of an insurance policy is the lan- 
guage of the company, and they can therefore provide for every proper 
case, it is to be taken in the sense most favorable to the assured.” 
Flanders on Insurance, page 72, and cases cited. See also page 209 
et seq. 

Then the policy has not been vacated or avoided by anything done 
under the 11th article of the constitution ; and the County Court did 
not err in refusing to give the 3rd instruction as asked for by the de- 
fendant, though the said court may have erred in giving it with an 
addition thereto ; but that error, if any, is not to the prejudice of the 
plaintiff in error, who cannot complain of it. 

“6. The Circuit Court erred in refusing to reverse the action of the 


etc car eed 


PSS e 


ems sepeete 


ene ey Ps 


ene 


PRETO PI Ute 





920 Report of Decisions. [Dec., 


County Court in refusing the 4th instruction asked for by the defen- 
dant. 

The fourth instruction as asked for is in these words: “Ifthe jury 
believe from the evidence that the plaintiffs, at the time of the pro- 
curement of the alleged policy of insurance on which this suit is 
brought, made any material concealment from the defendant or its 
agent, in regard to the title, or liens, or incumbrances on the proper- 
ty insured, they must find for the defendant, no matter whether ques- 
tioned in regard to liens, title or incumbrances or not.” 

The County Court modified this instruction by inserting therein the 
words “ willfully, with intent to deceive or defraud,” before the words 
“made any material concealment,” and then gave it with that mod- 
ification. 

The concealment referred to in this instruction was of a vendor’s 
lien on the mill property insured, of about $1,700, which lien existed at 
the time of the insurance. The insurance company contends that 
the mere omission, without more, on the part of the insured, to give 
notice of this lien to the company, avoids the policy ; while the 
plaintiffs, Sheets & Co., contend that such omission has not that effect 
unless it occurred “ willfully, with intent to deceive or defraud ;” and 
the question involved in this issue is the one presented by the 6th 
assignment of error now under consideration. 

There is nothing in the policy which requires a disclosure by the in- 
sured of the liens upon the insured property. There was no question 
propounded by the insurers to the insured in regard to the existence 
of such liens. The insurers might have examined the records for such 
liens, and made inquiries about them, either of the insured or others, 
but they failed to do so ; can they now avoid the obligation of the pol- 
icy, on the ground that the insured, without being inquired of, and 
without any fraud, omitted to give notice of the lien at the time of 
obtaining the policy? I think they cannot. 

In Flanders on Fire Insurance, p. 277, that writer says: “In gen- 
eral the insured is only required to disclose the matters inquired about, 
and not the particulars of his title, unless interrogated in respect there- 
to, or unless it is made imperative upon him by a condition of the pol- 
icy.” “ But an untrue answer in an application for an insurance, in 
reply to a question respecting incumbrances, or the interest of the in- 
sured, renders the policy void ; and this, whether the company has a 
lien on the property or not. By asking the question, it would be man- 
ifest that the company deemed the information material, and it would 
be material that the applicant should answer it truly.” Many authori- 





1876.| West Rockingham Mut. F. I. Co. vs. Sheets & Co. 921 


ties are cited in support of what is here said, and fully sustain it. 
Without repeating the citations here, they can readily be found by re- 
ferring to the notes to that work. In one of them, Tyler vs. Hitna 
Ins. Co., 12 Wend. R., 507, Nelson, J., in stating the reason why a 
disclosure of title is not essential, says: “The rights of the insurer 
are sufficiently guarded by having it in his power to exact, by inquiry, 
a description of the interest of the applicant, and by the recovery be- 
ing limited, in case of loss, to the value of the interest proved on the 
trial.” 

Again, on p. 338, the same writer says: “A policy cannot be avoid- 
ed for incumbrances, unless upon the applicant’s false and fraudulent 
answers to interrogatories,” ete. 

Of course if there be a warranty, or a representation which amounts 
to a warranty, that there are no incumbrances on the property, wheth- 
er such warranty or representation be given in answer to a question 
or not, if it be untrue the policy would be void, even though the in- 
sured might not be guilty of actual fraud. 

In two fire insurance cases by Bennett, p. 665, is a report of the 
case of Delahay vs. Memphis Ins. Co., 8 Humph. R., 684, in which it 
was held, in 1848, that a failure on the part of the insured to disclose 
the existence of a mortgage on the property is not a circumstance 
material to the risk, and will not avoid the policy. See the many cases 
cited in the note to that case. . 

In 3 ib., p. 527, is a report of the case of Morrison’s adm’r vs. Ten- 
nessee Marine and Fire Ins. Co., 18 Missouri R., 262 ; in which it was 
held, in 1853, that the failure of the insured to disclose the state of his 
title, or the extent of his interest in the insured property where there 
is no inquiry, will not avoid the policy unless there is a fraudulent 
concealment or misrepresentation. 

The court in this case refer to the conflict which seems to exist be- 
tween the decisions of the Supreme Court of the United States on this 
subject, or some of them, and especially the case of Columbian Ins. . 
Co. vs. Laurence, 2 Peters R., 25 ; and the decisions in New York and 
Massachusetts, or some of them, on the same subject, and gives a de- 
cided preference to the latter. After stating the grounds relied on in 
- support of the latter, the court says: ‘“ These views commend them- 
selves to our judgment by their justness, and we are satisfied will effect 
more solid justice between the assured and the insurer than the con- 
trary doctrine. It cannot have escaped observation, that at first sight 
many of the principles of the law of insurance are seemingly very ar- 
bitary, and their necessity and policy can only be seen and felt by those 
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who are called upon to give them a practical application. The man 
without guile, who asks for insurance on his property, is not aware of 
the necessity of disclosures which long experience in insurance offices 
has shown to the underwriter to be necessary, and to hold his policy 
void for not making disclosures of the importance of which he is not 
aware, would be gross injustice. If applicants for insurance are to be 
held to a strict representation and proof of the value and extent of 
their interest in property on which they apply for insurance, they will 
almost invariably lose the benefit of their policies. 

“ Are the liens of taxes, judgments and such like to avoid policies un- 
less they are disclosed, when they may be entirely out of mind and 
forgotten? If from a want of knowledge of the law, the assured mis- 
takes the nature of his title, although he may have one equally valu- 
able, is his policy to be avoided? It is no answer to say that the mis- 
representation must be material. What is material must be deter- 
mined from the circumstances of said case. What is material in one 
case may not be so in another ; and so a wide field for litigation will 
be opened. The ends of justice will be best subserved by holding the 
assured only responsible for fraud. Insurance companies may protect 
themselves by inquiries in relation to these things, and after filling 
their policies with so much detail, and such minutiz of information in 
regard to other matters as to create the impression that they are 
satisfied, to hold that they are not bound by this contract unless in- 
formation of another kind is communicated by the assured which is 
not sought for, would be enabling them to commit the rankest in- 
justice.” 

These views are very strong, and I am decidedly of opinion that they 
are correct ; nothing more need be added tothem. If the company 
by the terms of its charter had alien on property insured by it for its. 
dues, as is the case with some mutual assurance companies, and as 
was the case with the Mutual Assurance Society against fire on build- 
ings in the State of Virginia, there would be more reason in holding 
that a party applying for insurance was bound to disclose the exis- 
tence of incumbrances on the property, whether inquired for by the 
insurers or not. The disclosure might be considered as material in 
that case, and as necessary to the validity of the policy. Secs. 187 and 
188 of Angell on Fire and Life Insurance illustrate the distinction be- 
tween cases of a failure to disclose incumbrances where the insurer 
acquires no lien, and where he acquires one, on the property insured. 
As to cases in which the insurers had a lien on the property, see May 
on Insurance sec. 5634, and cases cited ; Shirly vs. Mut. Assurance Soc., 
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2 Rob. Rep., (Va.,) 705. The insurance company in this case have 
no lien, either by the terms of the charter or any other law, or by any 
contract, on the property insured. 

I am therefore of opinion that the County Court did not err in 
refusing to give the 4th instruction as asked for by the defendant, or in 
giving it with the addition made thereto by the court. 

7. “The Circuit Court ought to have reversed the judgment of the 
County Court for refusing to give the 5th instruction asked for by the 
defendant.” 

That instruction isin these words: “In this action the proof of the 
plaintiffs must correspond with the allegations of the declaration, and 
the plaintiffs having averred in their declaration that they have com- 
plied with all the conditions of the policy sued on, they must prove 
the same, and are not permitted to avoid performance of said condi- 
tions by proof of waiver of performance on the part of the defendant ; 
if therefore the jury believe from the evidence that the plaintiffs have 
failed to prove a substantial compliance with all the conditions and 
requirements of said policy, they must find for the defendant.” 

When the plaintiffs say in their declaration that they have on their 
part performed all the conditions of the policy of insurance, and have 
violated none of its prohibitions, of course they mean such as were 
not waived by the defendant. Such as were waived are in effect as 
if they had never been inserted in the contract. If the act of 1871-2, 
ch., 79, §1, p. 58; Code, ch. 36, §44, p. 372, had not been passed, 
proof of waiver of performance of any of the conditions of the policy 
would have been equivalent to proof of performance of such condi- 
tions under a declaration averring such performance. I think that the 
American authorities, or a decided preponderance of them, show such 
to be a correct rule with us, while the English rule appears to be dif- 
ferent. See 4 Rob. Pr., 443 ; and 2 Smith’s Leading Cases, Wallace’s 
notes, p. 74 and the cases cited. See also Ketchum vs. Protection Ins. 
Co., 1 Allen N.B., 136; and Lycoming County Ins. Co. vs. Schollenburg, 
44 Penn. St. R., 257, cited in the brief of counsel for the appellees ; and 
5 Rob. Pr., 252 ; and 1 Greenleaf, sec. 2, cited in the brief of the counsel 
for the appellees. I prefer the view taken of this subject in the Ameri- 
can cases, as tending more than the English view to favor justice against 
technicalities, which is the growing tendency of our courts. 

But under the act aforesaid, which was passed to simplify the form 
of declarations on policies of insurance, and in pursuance of which 
the declaration in this case was prepared, I do not think there can be 
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a doubt but that proof of waiver of performance of any of the condi- 
tions of the policy was admissible in this case. 

I therefore think the County Court did not error in refusing to give 
the 5th instruction asked for by the defendant. 

“8. The Circuit Court erred in refusing to reverse the action of the 
County Court for refusing to give to the jury the 6th instruction asked 
for by the defendant.” 

That instruction is in these words: “If an insurance company takes 
into consideration the loss or damage sustained by a policy-holder, 
and decides that they will not pay the loss or damage and put their 
refusal to pay on other grounds than defects in the preliminary proofs, 
for want of such proofs, this is a waiver of the necessity of furnishing 
the preliminary proofs required by the policy ; but if the company 
take the matter into consideration, and make no decision as to whether 
they will or will not pay until after the suit is brought against them 
by the party insured, this does not operate a waiver of the preliminary 
proofs required by the policy. 

I think the conduct of the defendant in placing its defense solely 
upon the ground that the plaintiffs, or one of them, had taken the ben- 
efit of the homestead law before they obtained the policy, and in its 
proceedings in regard to the claim of the plaintiffs, amounted to a 
waiver of the preliminary proofs required by the policy, although the 
company may not have formally decided, until after the suit was 
brought, that it would not pay the claim, on the ground aforesaid. 
After the company had had the claim under consideration for two or 
three months, the president informed the claimants that he understood 
the counsel of the company had decided against the claim, and that 
he did not see how the company could pay it unless the matter was 
tested by a suit. They then informed him they would sue the com- 

_ pany, and accordingly instructed their counsel to bring such suit. The 
only matter referred by the company to its counsel was the matter 
in regard to the homestead, and that was no doubt the matter which 
the plaintiffs understood was to be tested by a suit. 

f am therefore of opinion that the County Court did not err in re- 
using to give the 6th instruction asked for by the defendant. 

“9. The Circuit Court should have reversed the judgment of the 
County Court for failing to set aside the verdict of the jury, on the 
ground that it was contrary to the law and the evidence.” 

This assignment of error involves only questions which have already 
been considered by me ; and for reasons already given, I think the 


1876.] West Rockingham Mui. F. I. Co. vs. Sheets & Co. 925 


County Court did not err in overruling the motion to set aside the 
verdict and grant a new trial. 

10. The instruction asked for by the plaintiffs and given to the 
jury was calculated to mislead the jury, and did not apply to the case.” 

That instruction was: “That if they believe, from the evidence, 
that the defendant resisted the payment of plaintiffs on the ground 
that they had taken the benefit of the homestead, and no other, that 
is a waiver of defective notice of loss and preliminary proofs.” 

There was no error in giving this instruction, as I have already 
sufficiently shown ; and upon the whole, [ am of opinion that there is 
no error in the judgment, either of the Circuit or County Court, and 
that they ought to be affirmed. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


Marca Term, 1876. 


FRANK A. HATCH, Apminisrrator, 
vs. 


MUTUAL LIFE INS. CO. or New York. 


Where death resulted from an illegal operation voluntarily submitted to by insured 
to produce abortion : 


Held, that public policy would preclude the company from insuring against the 
consequence of such an act, and no recovery could be had. 


Exceptions sustained. 


Henry W. Braae, of Boston, for Plaintiff. 
Dwiaut Foster, of Boston, for Defendant. 


Eypicort, J. 
It appears by the bill of exceptions, that the deceased voluntarily 
submitted herself to an illegal operation with intent to cause an 
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abortion, without any justifiable medical reason ; that the operation 
performed upon her was dangerous to life, and known by her to be 
so; and that a miscarriage was effected by the operation from the 
consequences of which she died. 

It is therefore established that this voluntary act on her part, con- 
demned alike by the laws of nature and the laws of all civilized states, 
and known by her to be dangerous to life, did actually result in death. 
And the question is raised, whether for a death so caused any recovery 
can be had. 

We are of opinion that no recovery can be had in this case, because 
the act on the part of the assured causing death was of such a charac- 
ter that public policy would preclude the defendant from insuring her 
against its consequences. For we can have no question that a con- 
tract to insure a woman against the risk of her dying under or in con- 
sequence of an illegal operation for abortion would be contrary to pub- 
lic policy, and could not be enforced in the courts of this common- 
wealth. See Amicable Ins. Co. vs. Bolland, 4 Bligh., 194, How vs. 
Anglo-Australian L. Ins. Co., 30 L. J., Ch., 511 ; Moore vs. Woolsey, 
4E. & B., 243. 

It is therefore unnecessary to consider the questions raised upon 
the special clause of this policy, and so ably argued at the bar. 

Exceptions sustained. 
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SUPREME COURT OF ILLINOIS. 


Appeal from Superior Court of Cook County. 


MASSACHUSETTS MUTUAL LIFE INS. CO. 
vs. 


WALTER B. KELLOGG.* 


After an action has been disposed of, and term ended, special notice is necessary 
to amend the record ; but while the action is pending; the parties are supposed 
to be in court, and no such notice is required. 

In an action in assumpsit it was claimed that the declaration did not aver an un- 
conditional promise to pay money. 


Held, that it is sufficient except as special demurrer that the pleader has stated 
distinctly that which if. proven will sustain the action. 


Where the insurance was taken out by H. upon his own life, payable if alive at 
the end of twenty-three years, or for the benefit of his father in the event of 
previous death ; 


Held, in an action by the latter, an averment of interest was unnecessary in a dec- 
laration which set out the policy. 


If the pleader’s general description of an instrument declared on contained in a 
count which sets out the instrument verbatim, varies from the legal effect of 
the instrument itself, the general description must yield to the language of the 
instrument. If, rejecting this general description as surplusage, the declaration 
shows a sufficient cause of action, and the proof agrees with the paramount al- 
legations, it is sufficient. 


Judgment affirmed. . 


S. K. Dow, of Chicago, for Appellant. 
Norton, Hutsurp & Haron, of Chicago, for Appellee. 


Dioxey, J. 
This is an action of assumpsit by Walter B. Kellogg, upon a life 
insurance policy issued to Henry H. Kellogg, on July 27, 1868, insur- 


oo? 


* Decision filed Sept. 19, 1876. 
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ing the life of Henry for the term of 23 years, (beginning at noon of 
the day of the date of the policy,) in the amount of $1,000, payable 
90 days after proof and notice that he had attained the age of 45 years, 
or died prior to attaining that age; the sum insured in the 
latter contingency being for benefit of Walter, the father of the as- 
sured. The policy is set out in hec verba in the bill of exceptions. 
The declaration filed April 23, 1875. To it was attached what pur- 
ported to be a copy of the policy. The declaration alleges the making 
by appellant of their policy of insurance, a copy of which is hereto at- 
tached. The declaration then proceeds to set out the supposed legal 
effect of the policy, proceeding with the words, “ whereby the defend- 
ant, in consideration,” etc., and there seems a variance in some re- 
spects between the supposed legal effect thus attributed to the instru- 
ment, and the true legal effect of the same. 

Then follow in the declaration allegations that the annual premiums 
mentioned in the policy were regularly paid and duly—and that Hen- 
ry died on October 13, 1874, and before he had attained the age of 
forty-five years, and that of all this the defendant had proof and no- 
tice before the suit was begun ; that Henry in life fully complied with 
the terms of the policy on his part, and that at his death there was no 
sum due on the policy for unpaid premiums, yet defendant has not, 
though often requested, paid to plaintiff any part of the sum of $1,000 
etc. Service of summons was had April 20, 1875, upon Morti- 
mer A. Frisbee and Nicholas B. Rappleye, agents of this corporation, 
the president not being found in the county; but the sheriff in mak- 
ing return said the process was served on “ Frisbee & Rappleye, 
agents,” etc. 

Judgment by default was entered atthe return term. After the de- 
fault was entered, the sheriff by leave of the court amended the re- 
turn by inserting instead of the words, “ Frisbee & Rappleye,” the 
words “ Mortimer A. Frisbee and Nicholas B. Rappleye.” After this, 
and before the assessment of damages, the defendant by attorney ap- 
peared and moved to set aside the default. The motion was overruled, 
and on the assessment of damages the policy of insurance only was 
given in evidence, and to this defendant objected, and excepted to the 
ruling of the court in receiving the same in evidence. The court as- 
sessed the damages at $1,009. Defendant then moved in arrest of 
judgment. This motion was overruled, and final judgment entered 
for damages and costs, and defendant appealed to this court. 

Appellant contends it was error to permit an amendment to the 
sheriff’s return without notice. The defendant had notice by the ser- 
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vice of the summons. The amendment was at the return term, and 
the whole proceedings were in fiert until the last day of that term. 
After an action has been disposed of and the term has ended, special 
notice is necessary on a motion to amend the record in any respect, be- 
cause the parties depart without day ; but so long as an action is pend- 
ing and undisposed of, the parties are presumed to be in court, and 
no special notice is by law required for the making of any proper or- 
der in the case, or for the amendment of any part of the record of the 
current term. 

Appellant contends that the declaration is defective for want of an 
averment of an unconditional promise to pay money. In declarations 
in assumpsit, when the instrument sued upon does not contain an un- 
conditional promise to pay money, the pleader usually, after stating the 
conditional undertaking, the happening of the condition, proceeds to 
say that defendant thereby became liable to pay, and thereupon “ un- 
dert6ok and promised,” etc., but this is a mere matter of form, 
and the failure to do so cannot be questioned upon general demurrer, 
or motion in arrest, or on error. It is sufficient except on special de- 
murrer that the pleader has stated distinctly that which, if proven, 
will sustain the action. This is done in this case. The making of 
the policy, the conditions of the contract, the performance of all con- 
ditions, he is bound to show were performed, and the happening of 
the contingencies upon which defendant becomes liable to pay, and 
the failure of defendant to so pay, are all set out in this declaration. 

We cannot commend this declaration as a model of artistic pleading, 
but its imperfections are not such as to require a reversal of this judg- 
ment. Some criticism is indulged in by appellant as to the use by 
the pleader of the phrase “ substantially promised.” This means sim- 
ply that the pleader proposes to set forth merely the legal effect or the 
substance of the promise, without giving the precise words, and is not 
faulty in substance, although it does not follow the language of the 
precedents. 

It is also objected that the declaration “contains no statement of 
interest in the insured.” The insurance was taken and paid for by 
Henry H. Kellogg, upon his own life. The interest of a man in his 
own life need not be averred. The interest of the plaintiff in the 
money to be paid is shown by the terms of the policy, which is set out 
verbatim in the copy attached to the declaration as a part thereof, 

Lastly, it is insisted that there was error in receiving in evidence, 
at the assessment of damages, the policy of insurance, because, Ist, it 
varied from the instrument mentioned in the declaration. It is not 
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alleged that it varied from the copy attached to the declaration as 
part thereof, but that it varied from the allegations contained in the 
same count, as to the legal effect of the contract declared upon. 

Such a variance cannot avail. If the pleader’s general description 
of the instrument declared on, contained in a count which sets out tle 
instrument verbatim, varies from the true legal effect of the instrument 
itself, the general description must yield to the language of the instru- 
ment as set out, and in so far as it varies must be rejected as surplus- 
age. It is merely the erroneous opinion of the pleader, which does 
not affect the true legal effect of the words of the instrument. If, re- 
jecting this general description as surplusage, the declaration shows 
a cause of action, and the proof agrees with the paramount allegations, 
it is sufficient. Again, in this case there was no necessity for any 
proof whatever for the assessment of damages. The damages rested 
purely in computation. The defendant admitted every allegation of the 
declaration in so far as it was traversable. It admitted the execution 
of the policy, the terms of the policy, the full performance of the con- 
ditions by Kellogg, the fact of the death under the age of 45, the time 
of the death, notice and proof of these facts 90 days before, and hence 
admitted that $1,000 was due and unpaid at the time of the bringing of 
the suit, and all that remained was to compute interest from the 
bringing suit to the assessment of damages. This needed no proof 
whatever, and so long as the damages do not exceed the amount of 
he policy and proper interest, the defendant cannot be said to be 
harmed. 

Judgment affirmed. 








CASES DECIDED IN THE LOWER COURTS. 


LIEN OF UNDERWRITER—AVERMENTS IN LIBEL. 





U. S. District Court, Eastern District of Michigan. 





THE DOLPHIN.—In Admiralty. 


Thé underwriter of a ship has alien for the premiums due upon marine policies, 
and is entitled to payment from the proceeds of sale. 

The libel or petition should aver not only the dates and amounts of the policies, 
but the names of the parties insured, and the character and extent of their sev- 
eral interests in the vessel. 


On exceptions to the libel of the Orient Mutual Insurance Company. 
The libellant set forth that it was a New York corporation, that the 
Dolphin was a vessel of more than 20 tons burden, used in navigating 
the great lakes and waters connecting the same, and the waters of the 
State of Michigan ; that, on the 6th of March, 1875, the master and 
owners represented to the libellaut that the vessel stood in need of in- 
surance, and that, in pursuance of their representations and request 
it furnished insurance in the amount of $4,000; and that there was 
due to libellant for premiums the sum of $277.38, for which libellant 
claimed a lien upon the vessel. To this libel, Stephen B. Grummond 
who also filed a libel against the schooner for salvage, excepted, for 
the reason that the matters set up therein were not within the ad- 
miralty jurisdiction of this court; that a claim for premiums was not 
a lien upon the schooner, such as this court ought to enforce by pro- 
ceedings in rem. ‘The Dolphin had been sold upon other claims, and 
the proceeds were in court awaiting distribution. 
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Mr. James J. Argtnson, for Libellant. 
Mr. F. H. Canrtetp, for Claimant. 


Brown, J. 

The question presented by the exceptions to the libel is one of great 
novelty and importance ; and it is believed that no direct adjudication 
upon the point can be found either in this country or in England. 
After years of doubt in the minds of the profession, and some conflict 
of opinion in the courts, it was finally settled by the Supreme Court, 
in the case of the Insurance Company vs. Dunham, 11 Wall., 1, that 
the contract of marine insurance is maritime in its character, and 
that in case of loss a libel may be sustained by the insured against 
the underwriter. It seems to me to follow as a necessary corollary 
that the underwriter may maintain a suit in admiralty for the pre- 
mium, as it would be at war with established principles to say that 
the maritime character of a contract could be invoked by one party 
and not by the other. 

The more serious question, however, remains to be decided, namely, 
whether the underwriter has a lien upon the vessel for the payment 
of hispremium. The question is not discussed in this case, nor in any 
other where actions have been sustained in the admiralty, upon con- 
tracts of insurance. If the analogies of the contract of affreightment 
are to govern, as indicated by the Supreme Court in the opinion 
above cited, the lien would follow as a necessary consequence. 
It is described in the opinion as “ a contract or guaranty, on the part 
of the insurer, that the ship or goods shall pass safely over the sea, 
and through its storms and its many casualties to the port of its des- 
tination, and if they do not pass safely, but meet with disaster from 
any of the misadventures insured against, the insurer will pay the 
loss sustained. So, in the contract of affreightment, the master guar- 
antees that the goods shall be safely transported (dangers of the sea 
excepted,) from the port of shipment to the port of delivery, and there 
delivered. The contract of the one guarantees against loss from the 
dangers of the sea, the contract of the other against loss from all 
other dangers. * * * The object of the two contracts is in the 
one case maritime service and in the other maritime casualties.” If 
in the one case the shipper has a lien upon the vessel for a breach of 
the contract of affreightment, and the ship has a lien upon the cargo 
for the payment of the freight, (though for reasons applicable to the 
character of this property this lien is dependent upon possession, ) it 
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is difficult to see why upon principle the underwriter should not have 
a lien upon the ship for the payment of his premium. 

It is true the general sentiment of the profession is adverse to the 
existence of such a lien, but no more so, perhaps, than it was to the 
jurisdiction of the admiralty in actions upon policies of insurance. 

In the case of the Williams, Brown’s Admiralty Reports, page 208, 
perhaps the most exhaustive disquisition upon maritime liens to be 
found in the books, the judge remarked, page 215: “ Without any 
very thorough examination at the time, but drawing mainly upon what 
we had ever assumed to be the law, we ruled that all maritime con- 
tracts, made within the scope of the master’s usual authority, did per 
se hypothecate the ship ; and that those of affreightment, insurance, 
towage, the fitting out and discharge of vessels, and for aiding them 
in distress, were instances only of the application of the rule.” I 
should have no hesitation in adopting the general principle there an- 
nounced, that all contracts within the scope of the master’s authority 
are binding upon the vessel, but in its application to the contract of 
insurance I think the learned judge overlooked the fact that such 
contracts are not within the scope of the master’s authority. General 
Interest Insurance Company vs. Ruggles, 12 Wheat., 408 ; Foster vs. 
United States Insurance Company, 11 Pick., 85. 

Even a ship’s husband, whose powers with regard to the fitting and 
equipment of # vessel are much more extensive than the master’s, has 
no authority to bind the other part owners by a contract of insurance. 
Bell vs. Humphries, 2 Starkie, 345; Finney vs. Warren Insurance 
Company, 1 Metcalf, 16. , 

The case of the Williams was that of a contract for services in the 
nature of salvage, made by a master whose power was unquestioned, 
and is a direct authority only for the proposition that all contracts, 
whether executed or executory, which he makes within the scope of 
his authority, are binding upon the vessel. Obviously, however, the 
learned judge based his opinion upon a much broader principle. On 
page 217, referring to the case of the Pigs of Copper, 1 Story, 314, he 
observes, “ This judgment is referred to in this connection more par- 
ticularly to illustrate the position that a denial of salvage is not a re- 
jection of a proceeding in rem ; but it quite as fully sustains the broad- 
er proposition, soon to be considered, that all authorized maritime 
contracts pledge the vessel for their performance.” Again, on page 
222, he says: “ The wider principle, that every maritime agreement 


binds the ship as well as the owner, is that upon which we rest our 
decision.” 
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Although the authorities cited in support of this proposition refer 
to cases of salvage, or of contracts within the scope of the master’s 
authority, and therefore do not sustain it to its fullest extent, yet I 
apprehend the principle is a safe one, and, subject to two or three ex- 
ceptions, which at an early day were imported into the maritime law 
of this country by the Supreme Court following too closely the Eng- 
lish authorities, one which may be acted upon without trenching up- 
on the proper domain of the common law. So far as a dictum can be 
an authority, it iscertainly an authority for the lien of the underwri- 
ters. 

The doctrine that the admiralty courts of this country are restricted 
to the jurisdiction exercised by the High Court of Admiralty in Eng- 
land at the time of the adoption of our Constitution is now so com- 
pletely overthrown that no argument can be properly deduced from 
it. The only exceptions believed to exist to the jurisdiction in rem 
of the admiralty over maritime contracts is that of supplies furnished 
domestic vessels, established in the case of the Gen. Smith, and re- 
cently recognized in: the case of the Lottawanna, 21 Wall., and that 
of master’s wages, held not to be the subject of a lien in the case of 
the Steamboat New Orleans vs. Phoebus, 11 Peters, 175. Contracts 
for the construction of vessels which are recognized as maritime by 
the continental codes, and a lien given thereby, were also held by the 
Supreme Court in the case of Roach vs. Chapman, 22 How., 129, not 
to be subject to the admiralty jurisdiction in any form. 

In determining whether a maritime lien exists in favor of the under- 
writer, it is well to consider the source of the doctrine that courts of 
admiralty have jurisdiction over policies of insurance. The subject is 
fully discussed in the case of Insurance Company vs. Dunham, 11 
Wall., and the court remarks: ‘‘ Perhaps the best criterion of the 
maritime character of the contract is the system of law from which it 
arises, and by which it is governed. And it is well known that the 
contract of insurance sprang from the law maritime, and derives all its 
material rules and incidents therefrom. * * * ‘These facts go to 
show, demonstrably, that the contract of marine insurance is an ex- 
otic in the common law. And we know the fact historically that its 
first appearance in any code or system of laws was in the law mari- 
time as promulgated by the various maritime States and cities of Eu- 
rope.” Mention is here made of the maritime laws of the ancient 
Rhodians, of the ordinances of Barcelona, Venice, Florence and of 
Antwerp, and the court further observes: “But an additional argu- 
ment is founded on the fact that in all other countries, except Eng- 
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land, even in Scotland, suits and controversies arising upon the con- 
tract of maritime insurance are within the jurisdiction of the admiral- 
ty or other marine courts. * * * It is also clear that, originally, 
the English admiralty had jurisdiction of these as well as of other 
maritime contracts.” * * This last remark is corroborated not so 
much by positive adjudications to that effect as from the language of 
the commissions issued to the early vice admiralty courts, which au- 
thorize them to take cognizance of marine policies. This would hardly 
have been done had such jurisdiction never been exercised by the High 
Court of Admiralty in England. 

Tracing, then, the jurisdiction of the admiralty over contracts of 
nsurance to the continental law, it is pertinent in this connection to 
inquire whether that law gives to the underwriter a lien upon the ves- 
sel for the payment of his premiums, 

Art. 16 of the marine ordinance of Louis XIV., title “ Of Seizure 
of Vessels,” in enumerating the persons entitled to liens upon ships, 
makes no mention of underwriters ; but Valin, in commenting upon 
this ordinance, book 1, lib. 14, sec. 16, says: “If this article has not 
mentioned them, (the underwriters,) it is probably because the ordi- 
nance takes it for granted in many articles under the title of insur- 
ance, that the premium is paid in cash at the time the policy is signed, 
while, by the custom of this place, and of many others, it is paid after 
the arrival of the ship at a port of safety. However this may be, 
the insurer of a vessel has doubtless a lien (privi/ége) upon her for 
the payment of his premium, as the insurer of a cargo has a lien upon 
it. This lien ranks with that of the lender upon bottomry and with 
material men.” 

A privilege is defined by Art. 2095, of the Civil Code as “a right 
which the character of the credit gives to a creditor to be preferred 
to other creditors, even mortgagees (hypothécaires.”) If not analo- 
gous in all respects to our “lien,” it authorizes the like preference in 
payment to claims within its scope from the proceeds in court. 

Emerigon treats the contract of insurance as analogous to that of 
maritime loan or bottomry, and observes, (Emer. on Maritime Loans, 
chap. 1, sec. 4:) “In the one contract the lender bears the sea risk : 
in the other, the underwriter. In the one, the maritime interest is 
the price of the peril, and this term corresponds with the premium 
which is paid in the other. In either case it is incumbent upon the 
plaintiff to prove that the condition has been fulfilled. In case of a 
suit it lies upon the lender, in order to render the contract of mari- 
time loan executory, to show that the ship has arrived at her port of 
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destination in safety ; and in an action on a policy of insurance it lies 
upon the assured to prove the loss, capture or shipwreck of the ves- 
= => > 

“ The policies of insurance made on loose sheets of paper create a 
lien on the property of the parties, provided they are executed before 
sworn brokers or notaries ; but the other contracts do not create such 
a lien unless they are recorded by a notary in his public register, in 
the sworn form as ordinary contracts.” 

Again, in his work upon the Contract of Insurance, ch. 3, sec. 9, 
Emerigon says: “The ordinance having regarded the premium as 
paid in cash upon signing the policy, the insurer, who had not been 
paid, was not placed among creditors whose ranks and preferences are 
determined by articles 16 and17.” Title, Seizure of Vessels. From 
this silence it has been often concluded that the insurer had no privi- 
leges, because it is said the matter of privilege is stricti juris, (droit 
étroit ;) it is necessary they be expressly bestowed (déférés) by law, 
and it is never permitted to extend them from one case to another, 
because of equal or superior equities. But it should be considered 
that the premium of insurance is comprised in the expense of the 
equipment or building ; it becomes, then, in some measure, part of 
the thing insured, which by this means is presumed to have an in- 
creased value, (valoir davantage.) Consequently, the privilege which 
the ordinance accords to the seller or material man ought to be com- 
mon to the insurer, a creditor to the amount of his premium.” 

In support of this doctrine the learned author cites several decrees 
of the tribunals of commerce. 

So, also, Alauzet des Assurances, Pt. 2, sec. 2, ch. 15: “Itis rare 
that maritime premiums are paid in cash ; they are settled generally 
in notes called premium notes (billets de prime) the maturity of which 
varies with the length of the voyage and the usage of the place ; the 
lien of the insurer is preserved for the payment of the notes ; they are 
not considered as working a novation, provided always the discharge 
(quittance) be not absolute, and the origin of the notes not doubtful.” 

See also Cleisac, p. 237, 318, 323, and 363. Pothier des Assurances, 
ch. 3, art. 3, sec. 2 ; Boulay Paty, vol. 1, tit. 1, sec. 2. 

If any doubts, however, ever existed in the law of France with re- 
gard to this lien, they are put to rest by Article 191 of the Commercial 
Code, which reads as follows: ‘‘ Privileged debts are the following, 
and in the order in which they are classed : 

1. Judicial costs and other charges incurred in obtaining a sale of 
the vessel and a distribution of the price. 
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2. The charge for pilotage, tonnage, hold fees, mooring and dockage. 

3. The wages of the keeper, and the expenses of guarding the ves- 
sel from the time of her entrance to port to the sale. 

4, The storage of her rigging, tackle and apparel. 

5. The expenses of repairing the vessel, rigging and apparel since 
her entrance into port from her last voyage. 

6. Wages and pay of the captain and crew employed in the last 
voyage. 

7. The sums loaned to the captain for the necessary expenses of 
the vessel during the last voyage, and the reimbursements of the price 
of goods sold by him for the same purpose. 

8. The sums due to the vendor, material men and workmen employed 
in her construction, if she has not yet made a voyage, and those due 
to creditors for furnishing work, labor, and for refitting, victualing, out- 
fits and equipments before the departure of the vessel, if she has al- 
ready made a voyage. 

9. The sums loaned on bottomry on the rigging and apparel for re- 
pairs, victualing, outfit, equipment before the departure of the vessel. 

10. The amounts of the premiums of insurance effected on the hull, 
rigging, apparel, outfit and equipment of the vessel for her last voyage. 

11. The indemnity due to the freighters for not delivering goods 
laden on board, or for the losses which the goods may have sustained 
rom the default of the captain or crew. 

The creditors comprised in each of the numbers of the present ar- 
ticle shall have concurrent lien on the vessel for the amount of their 
demand, and in case of insufficiency, the price of the vessel shall be 
divided equally among them i. e., those of the same class (in propor- 
tion to the amount due each.” 

In a recent work upon the commercial code of France, by Edmund 
Dufour, Paris, 1859, in speaking of this article, section 215, the au- 
thor observes: “ We see that if the code has admitted this opinion 
(of Valin) as to the principle of the lien, it has largely modified the 
combinations. The underwriters are still paid before the shippers, 
but that is all. They are ranked by the material men, who are placed 
two degrees above them in the scale of liens. They are also distanced 
by lenders upon bottomry, who immediately precede them. This clas- 
sification appears to me more rational than that of Valin. For the 
truth is, insurance is only a private affair of the insured ; it is a very 
proper act of prudence ; it certainly merits and it possesses all the 
sympathies of the law ; but it is, after all, only a passive element of 
navigation. It rather repairs disasters than comes directly in aid of 
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them in its effects. It is otherwise with the material men, as well as 
with lenders upon bottomry. It is the labor of the one, and the goods 
or the money of the other, which permit the vessel to undertake its 
voyage. There is then in their favor a reason for preference, which is 
not wholly arbitrary, and the cole has done well in recognizing it.” 
The nature of this lien is discussed at length, and is applied as well 
to time policies as to policies for a single voyage. 

In a recent admirable dictionary of the maritime law of France, by 
Aldrick Caumont, Paris, 1867, under the head Marine Insurance, sec- 
tion 141, the author observes: “A lien is attached to the premium 
for the last voyage, if it be that made during the life of the policy upon 
the hull. This lien for the last voyage, resulting from articles 191 
and 192, exists whenever there is a policy executed. The insured, 
who, asserting his right to suit, has attached the proceeds of the ship 
for the amount of his premium, is not permitted to claim a lien for 
the increase of premium for the time during which navigation is 
closed. 

Any number of voyages made during the time fixed for the duration 
of the insurance, are considered as one and the same voyage. The 
broker has a lien upon the sum assured for the premium which he has 
paid. The liens for premiums of insurance upon property rank only 
after that accorded to contracts of bottomry. They constitute an ex- 
pense made for the preservation of the res. In case where an in- 
surance upon the hull has been made for a limited time, the under- 
writers have a lien upon the ship, not only for the premiums of the 
last voyage, but also for the entire premium due under the policy.” In 
support of these various constructions of article 191, the author cites 

opinions of the Court of Cassation, of the Imperial Court of Bordeaux, 
and Rouen, and Aix, and of the Tribunal of Commerce of Marseilles. 

From these authorities I gather the following summary of French 
law upon this subject : 

1. That the Marine Ordinance of Louis XIV. did not expressly re- 
cognize the lien of the underwriter, but in this regard it was held not 
to be exclusive, and the premium was generally (perhaps not univer- 
sally) held by the courts as a privileged debt. 

2. That the privilege of the underwriter for payment of the premium 
due upon the policy for the last voyage, is expressly recognized by 
Art. 191 of the Code of Commerce, and that such privilege is also ex- 
tended to time policies. 

3. That this privilege is not waived by taking premium notes, unless 
it is thereby intended to be discharged, 
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Now, if the Supreme Court has adopted the Continental law in re- 
spect to jurisdiction over contracts of insurance, must it not be pre- 
sumed logically to have adopted it as an entirety, and not by piece- 
meal? It certainly seems so to me, and it goes very far to justify 
the language used by the circuit judge in the case of the Williams. 

It is claimed, however, that these contracts are made exclusively 
upon the credit of the owner. If this were so, it might be presumed 
in a particular case that the lien was thereby waived, but with the ex- 
ception of supplies, repairs and materials furnished in the home port, 
the mere fact that the contract is made by the owner does not import 
a waiver or lien. There is no doubt of the existence of such lien in 
favor of seamen, although hired by the owner in person ; nor in favor 
of shippers, where the contract of affreightment is made with the own- 
er. Nor is it, I believe, any objection to the lien of a lender upon bot- 
to.nry, tat the bond was made by the owner. 

In the nature of the contract itself, I see no reason forbidding such 
lien to the underwriter which does not apply with equal force to the 
suvor, or matsrial man. Their contracts differ mainly in the fact that 
the services of the underwriter are rendered only upon a contingency 
which may never happen. That the question has never before arisen 
is due, as before observed, solely to the fact that the contract of ma- 
rine insurance was not generally recognized as maritime until the 
opinion was pronounced in the Insurance Co. vs. Dunham. 

Under the ruling in this case, I feel constrained to hold that the 
contract of insurance being maritime in its character, the unJerwriter 
is entitled so a lien upon the ship for the payment of his premium ; 
although, for the reason given by Dufour, I think it should rank in 
the lowest class of strictly maritime liens. 

I think, however, the libel is defective in this case, in failing to aver 
the names of the parties insured, and the character and extent of their 
interests in the vessel. I think it should also appear that the policy 
was a marine policy, or atleast that it covered the vessel during the sea- 
son of navigation. I regard it as very doubtful whether an ordinary 
fire policy covering a vessel while lying at the wharf during the winter 
would be the subject of admiralty jurisdiction. The above quotation 
from Caumont, citing a judgment of the Tribunal of Commerce at 
Marseilles, apparently supports this opinion. The schedule annexed 
to the libel seems to indicate that the policies were issued covering 
separate moieties of the vessel. This, however, should be made dis- 
tinctly to appear. 

It hink I see considerable difficulty in enforcing the lien of an un 
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derwriter upon an undivided interest of a part owner, especially if 
the proceeding were an original one, against the vessel itself, and not 
against its proceeds of sale. The same difficulty, however, frequently 
occurs in connection with the mortgages upon undivided interests, 
and I should not regard it as insuperable, and if it should appear that 
each moiety of his vessel was covered by a lien of the same amount, 
the question could be éasily solved, as the effect would be practically 
the same as if the entire vessel was covered by a single policy. The 
difficulty with the libel in this case is, that it has been attempted to 
employ the ordinary blank libels for supplies in actions for premiums, 
for which they are ill adapted. 

Upon this ground the exceptions to the libels must be sustained, 
with leave to amend. 
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Page 147, line 12, for ‘‘some” read ‘‘sound.” 
‘* 363, line 26, for ‘“‘ necessary ” read ‘‘ unnecessary.” 
“716, 5th line from bottom, for ‘* mortgagor” read ‘‘ mortgagee.’ 
717, 3d line, for ‘* $1,000” read ‘* $4,000.” 
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